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APPENDIX A
EXAMPLE
DONATION IN EXCHANGE FOR CONSTRUCTION FEATURES LETTER

(Letterhead)

Acquisition of Right-of-Way

Project

Oak Street Widening

City of

Property Owner

Address

Dear Owner:

The (Local Highway Jurisdiction) is pleased to inform you of a street widening project planned
for your area. Engineering drawings which indicate the extent to which your property will be
affected are attached.

You will note that feet/acres of your land are required for this improvement. We are
hopeful that because of the benefits to be derived from this project and the addition of another
entrance to your property as indicated by the drawings you will be willing to donate the land
required in exchange for the additional entrance. (Or something similar if improvements are
made to the property)

We do want to inform you that you do have the right to receive compensation for the land in
question, as determined by an appraisal for the rights taken from your property. If you are
agreeable to the exchange as proposed, we would appreciate you acknowledging this
agreement and waiver of compensation by signing below and returning it to us.

We look forward to the continuation of our street improvement program and are grateful for the
opportunity to serve you.

Respecitfully,

(Local Highway Jurisdiction)

(Local Highway Jurisdiction Official)

AGREEMENT AND WAIVER

(Owner(s) Signature

Provide copy for Owner and retain signed copy for Local Highway Jurisdiction file.

A-1
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DONATION LETTER & WAIVER OF APPRAISAL
(Use Agency Letterhead)

Re: Right-of-Way
Project No. BRO-070(2)
Bridge over Green Creek

Property Owner
Address

Dear Owner:

The (Local Highway Jurisdiction) is pleased to inform you of a bridge improvement planned for
your area. Engineering drawings, which describe the proposed project, are attached.

We are hopeful that, because of the benefits to be derived from the project, we can reach an
agreement with you to donate approximately acres of your land as Right-of-Way to
accomplish the construction. We will provide a gravel drive to the dwelling south of the existing
bridge and remove and replace the gravel in the road south of the existing bridge. The Right-of-
Way in this old road will revert to you after the construction. (Or something similar if
improvements are made to the property)

We do want to inform you that you do have the right to receive compensation for the land in
question, as determined by an appraisal for the rights acquired from your property. If you
choose to donate your land, we would appreciate your signing this letter below, waiving your
right to compensation and returning it to us. To comply with regulations, we will also need your
signature later on a formal agreement, or deed.

We look forward to the continuation of our bridge improvement program and are grateful for the
opportunity to serve you.

Respecitfully,

(Local Highway Jurisdiction)

(Local Highway Jurisdiction Official)

ACCEPTED BY PROPERTY OWNER

(Owner(s) Signature

Provide copy for Owner and retain signed copy for Local Highway Jurisdiction file.

A-2
September, 2002
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ADVICE OF RIGHTS FORM

The wishes to acquire property from you to improve
City, County or Highway District

the highway in your area in accordance with Idaho Code Title 7, Chapter 7. That

section of the Idaho Code requires the to inform you
City, County or Highway District

of the following:

(1) The value of the property to be acquired is to be determined based upon the highest

and best use of the property. The must negotiate with
City, County or Highway District

the property owner in good faith to purchase the property sought to be taken and/or to
settle with the owner for any other damages which might result to the remainder of the
owner’s property.

(2) The owner of private property to be acquired by the is
City, County or Highway District

entitled to be paid for any diminution in value of the owner’s remaining property which is
caused by the taking and the use of the property taken proposed by the
. This compensation, called “severance damages,” is

City, County or Highway District
generally measured by comparing the value of the property before the taking and the
value of the property after the taking. Damages are assessed according to Idaho Code.

(3) The shall deliver to the owner, upon request, a copy
City, County or Highway District

of all appraisal reports concerning the owner's property prepared by the

City, County or Highway District

(4) The owner has the right to consult with an appraiser of the owner’s choosing at any
time during the acquisition process at the owner’s cost and expense.

(5) If the negotiations to purchase the property and settle damages are unsuccessful,
the property owner is entitled to assessment of damages from a court, jury or referee as
provided by Idaho law.

(6) The has the power under the constitution and the
City, County or Highway District

laws of the State of Idaho and the United States to take private property for public use.
This power is generally referred to as the power of “eminent domain” or condemnation.
The power can only be exercised when:
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(a) The property is needed for a public use authorized by Idaho law;

(b) The taking of the property is necessary to such use;

(c) The taking must be located in the manner which will be most compatible with the
greatest public good and the least private injury.

(7) Once a complaint for condemnation is filed, the Idaho rules of civil procedure control
the disclosure of appraisals.

(8) The owner has the right to consult with an attorney at any time during the

acquisition process. In cases in which the condemns
City, County or Highway District
property and the owner is able to establish that just compensation exceeds the last
amount timely offered by the by ten percent (10%) or
City, County or Highway District

more, the may be required to pay the owner’s reasonable
City, County or Highway District

costs and attorney’s fees. The court will make the determination whether costs and
fees will be awarded.

9) The form contemplated by this section shall be deemed delivered by United States
certified mail, postage prepaid, addressed to the person or persons shown in the official
records of the county assessor as the owner of the property. A second copy will be
attached to the appraisal at the time it is delivered to the owner.

(10) If the desires to acquire property pursuant to this
City, County or Highway District

chapter, the or any of its agents or employees shall
City, County or Highway District

not give the owner any timing deadline as to when the owner must respond to the initial
offer which is less than thirty (30) days. A violation of the provisions of this subsection
shall render any action pursuant to this chapter null and void.

(11) Nothing in this section changes the assessment of damages set forth in section
7-711, ldaho Code.
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The City of Sandpoint wishes to acquire property from you to improve the
highway in your area in accordance with Idaho Code Title 7, Chapter 7. That
section of the Idaho Code requires the City of Sandpoint to inform you of the
following:

(1) The value of the property to be acquired is to be determined based upon the highest
and best use of the property. The City of Sandpoint must negotiate with the property
owner in good faith to purchase the property sought to be taken and/or to settle with the
owner for any other damages which might result to the remainder of the owner’s
property.

(2) The owner of private property to be acquired by the City of Sandpoint is entitled to
be paid for any diminution in value of the owner’s remaining property which is caused by
the taking and the use of the property taken proposed by the City of Sandpoint. This
compensation, called “severance damages,” is generally measured by comparing the
value of the property before the taking and the value of the property after the taking.
Damages are assessed according to Idaho Code.

(3) The City of Sandpoint shall deliver to the owner, upon request, a copy of all
appraisal reports concerning the owner’s property prepared for the City of Sandpoint.

(4) The owner has the right to consult with an appraiser of the owner’s choosing at any
time during the acquisition process at the owner’s cost and expense.

(5) If the negotiations to purchase the property and settle damages are unsuccessful,
the property owner is entitled to assessment of damages from a court, jury or referee as
provided by Idaho law.

(6) The City of Sandpoint has the power under the constitution and the laws of the
State of Idaho and the United States to take private property for public use. This power
is generally referred to as the power of “eminent domain” or condemnation. The power
can only be exercised when:

(d) The property is needed for a public use authorized by Idaho law;

(e) The taking of the property is necessary to such use;

(f) The taking must be located in the manner which will be most compatible with the

greatest public good and the least private injury.

(7) Once a complaint for condemnation is filed, the Idaho rules of civil procedure control
the disclosure of appraisals.
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(8) The owner has the right to consult with an attorney at any time during the
acquisition process. In cases in which the City of Sandpoint condemns property and the
owner is able to establish that just compensation exceeds the last amount timely offered
by the City of Sandpoint by ten percent (10%) or more, the City of Sandpoint may be
required to pay the owner’s reasonable costs and attorney’s fees. The court will make
the determination whether costs and fees will be awarded.

(9) The form contemplated by this section shall be deemed delivered by United States
certified mail, postage prepaid, addressed to the person or persons shown in the official
records of the county assessor as the owner of the property. A second copy will be
attached to the appraisal at the time it is delivered to the owner.

(10) If the City of Sandpoint desires to acquire property pursuant to this chapter, the
City of Sandpoint or any of its agents or employees shall not give the owner any timing
deadline as to when the owner must respond to the initial offer which is less than thirty
(30) days. A violation of the provisions of this subsection shall render any action
pursuant to this chapter null and void.

(11) Nothing in this section changes the assessment of damages set forth in section
7-711, ldaho Code.
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		The ________________________ wishes to acquire property from you to improve

		City, County or Highway District

		City, County or Highway District

		The City of Sandpoint wishes to acquire property from you to improve the highway in your area in accordance with Idaho Code Title 7, Chapter 7.  That section of the Idaho Code requires the City of Sandpoint to inform you of the following:
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OFFER LETTER
Use when Just Compensation has been determined from an appraisal

(Use Agency Letterhead)
(Date)
(Name and Address to Fee Owner)
RE: (Project Name)

Dear

(Copy to all fee owners of record for each parcel, except those represented by an
attorney by statement from owners, then letter to attorney only with list of owners
he represents.)

(Use the following paragraph in letter to owners — in letter to attorney, change first
sentence to read, “We understand that you represent the above owner(s) of property
to be acquired for the construction and improvement of the above-mentioned route
and project.”)

The (Local Highway Jurisdiction) has approved a program for the construction and
improvement of the above-referenced project. It will be necessary to acquire certain real
property and rights to accomplish the proposed highway improvement as indicated on the
engineering plans / right-of-way plans and more particularly described in the attached deed
presented to you for consideration.

(Use the following paragraph in all instances.)

| am authorized by the (Local Highway Jurisdiction) to offer on its behalf to all interest
parties who may have an interest in the real estate to be acquired the sum of $ ,
which has been estimated to be just compensation for such property and rights based
upon the fair market value of the property. A summary of the amount set out above as just
compensation is as follows.

(Total Take: Omit summary sentence and enter sum of approved compensation.
When all structures are taken and remainder is a remnant, list (1) land and
improvements = lump sum (2) damages to remainder.)

(Partial Take: (1) Lump sum land, all structures and improvements, permanent
easements, fencing in taking, wells, ponds, etc. (2) Damages to remainder — lump
sum for temporary easements, severance, encroachment, cost-to-cure items
including septic system, fencing not in taking, etc. (3) List each fixture classified as
realty. State “Fixtures included in land and other improvements.” When several
fixtures are taken, list on separate sheet and attach. (4) Lump sum for equipment,
machinery and appurtenances, when applicable.

(The above breakdown should not include tenant-owned structures, signs, LP tanks,
etc., if tenant has right or obligation to remove structure.)
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(Use the following paragraph when no structures are taken.)

This estimate of just compensation has been arrived at after giving consideration to the
sales prices of other properties in the area, which are similar to your property.

(Use the following paragraph when fee-owned structures are taken.)

This estimate of just compensation has been arrived at after giving consideration to the
sales prices of other properties in the area, which are similar to your property. In
estimating the amount by which structures contribute to the overall value of the property,
consideration may have also been given to the cost of replacing the structures along with
any observed depreciation. This offer to purchase is tendered with the understanding that
structures, if any, located on the property to be acquired shall be delivered to the (Local
Highway Jurisdiction) upon payment of the just compensation in the present condition,
except for normal depreciation.

(Use the following paragraph when uneconomic remnant is approved for purchase.)

In addition to the above offer, the (Local Highway Jurisdiction) offers to purchase the
uneconomical area from your parent property for the sum of $ , should you elect to
sell such area simultaneously with the above-required right-of-way.

(Use the following paragraph when structures are taken even if salvage value is nil.)

If you wish, you may remove all or any of the structures, which are located with the right-
of-way limits, provided your settlement is discounted an amount equal to the salvage value
assigned to each structure as listed below. We wish to call to your attention that several
rules and regulations must be complied with when moving over-width and over-height
objects on or over State highway, county roads or city streets. IT is suggested that you
make yourself fully aware of such rules and regulations prior to retaining over-width and
over-height structures if such items are to be transported on or over public streets or
highways. Should you elect to remain and remove any structure listed below, you should
notify the (Local Highway Jurisdiction) right-of-way representative or the undersigned.

(Structures) (Assigned Salvage Value)

(Breakdown should not include tenant-owned structures — if tenant has right or
obligation to remove structure.)
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(Use the following paragraph in case of tenant-owned structures or personal
property and tenant has right or obligation to remove structure.)

Information presently available to us indicates that the following structures located upon
the property to be acquired are owned by others, and that the owner of the structures has
the right to remove them.

(Identify each structure — do not include value. If fee owner requests value, so
advise.)

Based upon this information, the amount set out above does not include compensation for
these structures. If the amount of this offer is acceptable to you, then upon the execution
of the necessary conveyances, we shall negotiate directly with the owner of the structures
to acquire them. If the amount of this offer is not acceptable to you, then if you and other
interested parties will execute a disclaimer in form, which will be furnished to you,
disclaiming any interest in the structures, we will be in a position to negotiate directly with
the owner of the structures. If you do not agree with our understanding as to the
ownership of the structures, we would appreciate your so advising us. If you claim an
interest in any of the above-listed structures, you should not execute a disclaimer.

(Use the following paragraph in all instances.)

It is requested that you, within 45 days, advise the (Local Highway Jurisdiction)
representative or the undersigned of your acceptance or rejection of this offer.

(Use the following paragraph when it is a requirement that the owner provide a TIN.)

You are required by law to provide (Local Highway Jurisdiction) with your correct taxpayer
identification number (TIN), which is normally your social security number. We have
attached a form for your use in providing your TIN. Please complete this form and return
to (Local Highway Jurisdiction) representative. Should you decline to provide the
requested information, the department is still required to file Form 1099-S with the Internal
Revenue Service based on information available. Failure to provide the department with
your correct TIN may subject you to civil or criminal penalties imposed by law.

Sincerely yours,

(Local Highway Jurisdiction)
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APPENDIX D
EXAMPLE
Example 1 RIGHT-OF-WAY CONTRACT
Project Name: , County
Project No:
Parcel No: - (name of property owner)
THIS AGREEMENT, made this day of , between

COUNTY, a political subdivision of the State, of Idaho, by its
authorized representative, herein called "COUNTY," and (name of property owner), herein
called "GRANTOR".

WHEREAS, Grantor herewith delivers to County a Warranty Deed for roadway purposes.
NOW THEREFORE, the parties hereto agree as follows:

1. County shall pay Grantor and the Lienholder(s), if any, such sums of monies
as are set out below. Grantor agrees to pay all taxes and assessments due
and owing, including those for the year 2000 and 2001, and Grantor shall
execute and deliver to County a notarized instrument of conveyance
corresponding to the interest being acquired.

2. This contract shall not be binding unless and until executed by the County or
its authorized representative.

3. The parties have herein set out the whole of their agreement, the
performance of which constitutes the entire consideration for the grant of said
right-of-way and shall relieve the County of all future claims or obligations on
that account or on account of the location, grade and construction of the
proposed roadway.

4. Grantor represents that to the best of their knowledge no hazardous
materials have been stored or spilled on the subject property during their
ownership or during previous ownerships at least insofar as they observed or
have been informed. In the alternative, if the Grantor has knowledge of
storage or spill of hazardous materials on the subject property, that
information is set out below. This agreement is conditional upon full
disclosure of any such information.
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5. County will pay Grantor for right-of-way as follows:
square feet/acres of right-of-way $
Site Improvements $
TOTAL CONSIDERATION $
6. Legal and Physical Possession

Grantor agrees to give the County legal and physical possession of the property
herein being purchased by the County on acceptance of this document, or upon
Grantor's receipt of payment, whichever date is later.

7. Ingress and Egress:

Grantor hereby grants the County, or its contractor a Temporary Easement of
ingress and egress for construction of roadway, sidewalks, fencing and approaches,
or any other item requiring a Temporary Easement. Said Easement to terminate
upon completion of construction.

IN WITNESS WHEREOF, the parties have executed this Agreement the day and year first
above written.

COUNTY, IDAHO

Recommended for Approval GRANTOR:
By: BY:
Name , County Clerk
SSN
or
By: TIN
Name ’ Right-of—Way Agent (Corporation tax identification Number)
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Example 2 RIGHT-OF-WAY CONTRACT

Project Name: , County
Project No:
Parcel No:___ - (name of property owner)

THIS AGREEMENT, made this day of , , between
COUNTY, a political subdivision of the State of Idaho, by its
authorized representative, herein called "COUNTY," and (name of property owner), herein
called "GRANTOR".

WHEREAS, Grantor herewith delivers to County a (Warranty Deed, Permanent
Easement, Temporary Construction Easement) for roadway purposes.

NOW THEREFORE, the parties hereto agree as follows:

1. County shall pay Grantor and the Lienholder(s), if any, such sums of monies
as are set out below. Grantor agrees to pay all taxes and assessments due
and owing, including those for the year and , and Grantor shall
execute and deliver to County a notarized instrument of conveyance
corresponding to the interest being acquired.

2. This contract shall not be binding unless and until executed by the County or
its authorized representative.

3. The parties have herein set out the whole of their agreement, the
performance of which constitutes the entire consideration for the grant of said
right-of-way and shall relieve the County of all future claims or obligations on
that account or on account of the location, grade and construction of the
proposed roadway.

4. Grantor represents that to the best of their knowledge no hazardous
materials have been stored or spilled on the subject property during their
ownership or during previous ownerships at least insofar as they observed or
have been informed. In the alternative, if the Grantor has knowledge of
storage or spill of hazardous materials on the subject property, that
information is set out below. This agreement is conditional upon full
disclosure of any such information.
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5. County will pay Grantor for right-of-way as follows:

square feet/acres of right-of-way $
square feet/acres of permanent easement $
TOTAL CONSIDERATION $

6. Legal and Physical Possession

Grantor agrees to give the County legal and physical possession of the property
herein being purchased by the County on acceptance of this document, or upon
Grantor's receipt of payment, whichever date is later.

7. Ingress and Egress:

Grantor hereby grants the County, or its contractor a Temporary Easement of
ingress and egress for construction of roadway, sidewalks, fencing and approaches,
or any other item requiring a Temporary Easement. Said Easement to terminate
upon completion of construction.

IN WITNESS WHEREOF, the parties have executed this Agreement the day and year first
above written.

COUNTY, IDAHO

Recommended for Approval GRANTOR:
By: BY:
(name) , County Official
SSN
Or
By:
(name) , Right-of-Way Agent TIN

(Corporation tax identification number)
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Example 3 RIGHT-OF-WAY CONTRACT
Project Name: , County
Project No:
Parcel No: - (Property owner’s name)
THIS AGREEMENT, made this day of , between

COUNTY, a political subdivision of the State, of Idaho, by its
authorized representative, herein called "COUNTY," and (name of property owner), herein
called "GRANTOR".

WHEREAS, Grantor herewith delivers to County a Permanent Slope Easement and a
Temporary Construction Easement for roadway purposes.

NOW THEREFORE, the parties hereto agree as follows:

1. County shall pay Grantor and the Lienholder(s), if any, such sums of monies
as are set out below. Grantor agrees to pay all taxes and assessments due
and owing, including those for the year and , and Grantor shall
execute and deliver to County a notarized instrument of conveyance
corresponding to the interest being acquired.

2. This contract shall not be binding unless and until executed by the County or
its authorized representative.

3. The parties have herein set out the whole of their agreement, the
performance of which constitutes the entire consideration for the grant of said
right-of-way and shall relieve the County of all future claims or obligations on
that account or on account of the location, grade and construction of the
proposed roadway.

4. Grantor represents that to the best of their knowledge no hazardous
materials have been stored or spilled on the subject property during their
ownership or during previous ownerships at least insofar as they observed or
have been informed. In the alternative, if the Grantor has knowledge of
storage or spill of hazardous materials on the subject property, that
information is set out below. This agreement is conditional upon full
disclosure of any such information.
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5. County will pay Grantor for right-of-way as follows:

Square feet/acres of permanent easement $

Cost to Cure $

Landscaping $

TOTAL CONSIDERATION $
6. Legal and Physical Possession

Grantor agrees to give the County legal and physical possession of the property
herein being purchased by the County on acceptance of this document, or upon
Grantor's receipt of payment, whichever date is later.

7. Ingress and Egress:

Grantor hereby grants the County, or its contractor a Temporary Easement of
ingress and egress for construction of roadway, sidewalks, fencing and approaches,
or any other item requiring a Temporary Easement. Said Easement to terminate
upon completion of construction.

IN WITNESS WHEREOF, the parties have executed this Agreement the day and year first
above written.

COUNTY, IDAHO

Recommended for Approval GRANTOR:
By:
(name) , County Official By:
SSN
By:
(name) , Right-of-Way Agent Or
TIN

(Corporation tax identification number)
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LOCAL HIGHWAY TECHNICAL ASSISTANCE COUNCIL
3330 W. Grace St.
Boise, Idaho 83703

HIGHWAY RIGHT-OF-WAY
ACQUISITION
Without Federal Funds

For

Local Highway Jurisdictions
In Idaho

N/
0’0

PREFACE

This document is one of several produced by the Local Highway Technical Assistance
Council, (LHTAC) in an attempt to assist the Local Highway Jurisdictions. This
publication is intended to provide guidance when acquiring right-of-way for road
construction.

LHTAC welcomes any comments, questions, and suggestions you may have
concerning this document.

Additional copies of this manual can be obtained by sending a check or money order for
$5.00 to LHTAC, 3330 W. Grace St., Boise, Idaho 83703.

This manual and others can be obtained by contacting LHTAC at 1-800-259-6841, or  1-
208-344-0565, or e-mail us at Ihtac@lhtac.org or by writing to LHTAC at the above
address, or by downloading the manuals from our web site located at www.lhtac.org.

September, 2002
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INTRODUCTIONS SECTION |

INTRODUCTION

This manual is one of two (2) available to the Local Highway Jurisdictions in
Idaho, when dealing with the acquisition of property for use of Right-of-Way for
our local roadway system. The companion publication titled, “Real Estate
Acquisition Guide For Local Public Agencies” was published by the Federal
Highway Administration in 2000. That document should be used if there will
be federal funds spent on the project, now or in the future.

The Local Highway Technical Assistance Council, (LHTAC) has attempted to
include all of the important aspects of land acquisition in this manual, but in each
incidence of acquisition, the “ldaho Code Reference for Local Highway
Jurisdictions Manual” should be reviewed for any changes to the Idaho Code
sections referenced in this document.

This document, Highway Right-of-Way Acquisition, Without Federal Funds is to
be used for acquiring property in conformance with the ldaho State statutes
within the Idaho Code, and NOT if Federal Funds are being used anywhere in
the project.

The intent of this manual is to provide an overview of procedures outlined
in the Idaho Code. Nothing in this manual is intended, nor should it be
considered, as a legal opinion or legal advice.

The basic principle behind the laws of the State of Idaho in dealing with land
acquisition is to make sure the property owner is protected. The I|daho
Constitution in Article I, Section 14, gives the Local Highway Jurisdictions the
right of Eminent Domain and says in part, “Private property may be taken for
public use but not until a just compensation, to be ascertained in a manner
prescribed by law, shall be paid therefore”. From that Article comes the
Constitutional authority for the Eminent Domain statute found in Title 7, Chapter
7, of the Idaho Code. Much of what is in Title 7, Chapter 7, Ildaho Code is the
historical result of over-zealous acquisition tactics by various utilities, public
agencies, and railroads.

The need for documentation can not be over emphasized during the acquisition
process. A separate bound diary should be used for all Right-of-Way Acquisition
processes and every meeting, conversation, time and place of meetings, and
subjects discussed and with whom should all be documented through the entire
process. If numerous people are speaking with the property owner such as;
surveyors, planners, engineers, etc., they each should keep a written record of
their conversation with that property owner. As you will see when going through
this manual, a need for documentation is crucial as the acquisition process
progresses, and especially if you ultimately end up in the condemnation process.
It is better to over-document than to under-document.

1 September, 2002






PROJECT DEVELOPMENT SECTION II

PROJECT DEVELOPMENT

Before trying to acquire additional Right-of-Way for a road project, it is necessary
to know the quantity and location of that property. This is generally
accomplished through a project design process, particularly if the alignment is
not on an existing alignment or if widening is taking place on opposite sides of
the road at different locations.

For example, if you have a platted Right-of-Way, of say 50 feet, and you are
going to widen the road such that you will need 80 feet, and you can acquire 15
feet on each side of the existing centerline, then the preparation of detailed plans
may not be necessary. Although, even then, it is important to know where the
land is and who owns the land. Idaho Code §7-705 gives you the authority to
enter private property to complete surveys and to examine the property to be
acquired. ldaho Code §40-231 gives you the right to set right-of-way monuments
through access across private property. This should not discourage you from
obtaining permission from the land owner before entering the property.

Once the project has been laid out the ownership of land adjacent to the roadway
can be determined from an inspection of the records at your courthouse. There
are property ownership maps at the Assessor’s office that will give you the name
and address of all property owners in the area. It is important, also, to recognize
any businesses that are listed, as we will get into business damages later in this
manual.

With the names and addresses of the individual property owners, it is now time to
begin the acquisition process. You might consider holding a public meeting with
the property owners at this time to make them aware of the extent of the project
and the suspected impact on their property.

..
]
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DONATIONS

The willingness of a property owner to donate land for a road project varies
greatly with the value of the land and the desire of the property owners to see
improvements in front of their property. Some property owners may recognize
the value of the improved roadway to their business. Others may view it as a
nuisance to their residential property.

At least one Highway District in Idaho has a policy of improving their roadways
only after they have acquired the necessary Right-of-Way through the donation
process. In order to help the property owner recognize the merits of donation,
the district volunteers to treat the gravel road with magnesium chloride until such
time that all properties along the roadway have been donated, and then widen
the facility and pave it. This process has been quite successful, however, as you
can imagine there are always one or two holdouts for a long period of time. In
that case, the negotiation process needs to be started. Do not coerce the
property owner into an agreement.

In some instances where a road is merely being widened five or so feet and it is
necessary to acquire only a foot or two of additional Right-of-Way, you may want
to consider making a minimal offer of say $500.00 to all property owners just for
the inconvenience of having to sign the papers and meeting with you at various
times during the project. It is important to make sure you are consistent on the
amount of money you offer the property owners so that bad feelings do not
develop between the adjacent property owners and your agency.

It cannot be emphasized enough that browbeating or threatening a property
owner into donating their property should never be attempted or considered.

Appendix A has two (2) sample letters you might consider sending to a property
owner, depending upon the type of project you are developing. Obviously,
communication with the property owner prior to the sending of this letter should
have been done during the design process. Again, we want to emphasize the
need to document your conversations with all property owners in the bound diary
for Right-of-Way negotiation purposes.

Once a property owner has agreed to donate their property, the proper document
should be prepared to record in the courthouse. This should be a warranty deed,
grant deed, quit claim deed, or a permanent easement that can, in most cases,
be prepared by your attorney. Be sure and record the document in the county
courthouse recorder’s office once the document has been secured.

A
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V.

NEGOTIATED ACQUISITION

When you begin the process of negotiating the acquisition of private property,
you enter the realm of Title 7, Chapter 7, ldaho Code, titled Eminent Domain.
This Chapter gives Local Highway Jurisdictions of Idaho the ability to acquire
private property through a negotiated process, however should negotiations fail,
the Local Highway Jurisdiction has the authority to condemn or acquire, through
court action, the necessary property.

In some ways, Title 7, Chapter 7, ldaho Code, follows very close the federal
requirements under the Federal Uniform Relocation Assistance and Real
Property Acquisition Act of 1970. However, our Legislature has chosen slightly
different requirements, and it is important that those differences be reviewed in
detail.

The first step according to §7-711A requires that as soon as you begin the
negotiated acquisition process, that you provide the property owner with an
“Advice Of Rights Form”. This form sets forth the property rights of the individual
property owner and tells them the procedures you must follow to complete the
negotiation process. We have included a sample of this document as Appendix
B, and believe this form satisfies the intent of §7-711A. If your attorney feels
the form needs to be modified, please follow your attorney’s advice.

At this time it is necessary to obtain a title report with Schedule B from a title
company that shows the true owner of the property and any liens on the property.
If there are liens on the property it will be necessary to obtain a Partial
Reconveyance from the lien holder. Have the title company do this for you.

We suggest that all transactions to convey the property and payment to the
property owner be done through the title company. This assures the Local
Highway Jurisdiction that they made payment to the proper owner of the
property, and makes sure the transaction is recorded at the courthouse.

Again, we want to emphasize the need for documentation of your conversations
with the property owner and any discussions you might have concerning the
process with the property owner. These should go into your bound diary for
permanent record. Also, have your personnel refer any questions from the
property owner to one person rather than have them guess at an answer.

A. Appraisals

As stated in the Advice Of Rights Form to the property owner, the value of
the property is to be determined based on the highest and best use of the
property, and that the Local Highway Jurisdiction shall deliver to the
owner, upon request, a copy of all appraisal reports concerning the
owner’s property prepared by the Local Highway Jurisdiction.
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A question sometimes arises: When should an appraisal be accomplished
for a given parcel of ground? Sometimes the value of the property is less
than the cost to do a certified appraisal. In researching the Idaho Code, it
appears that the Counties are the only ones that have a statutory
requirement to appraise and value property. This is included in §31-807,
Idaho Code, which it says in part, “if the county assessor determines that
the value of the real property is five thousand dollars ($5,000) or less, then
the appraisal provided in this section shall not be required.” While the
Cities and Highway Districts do not have a similar requirement within the
Idaho Code, we would suggest this is a reasonable number to use when
determining whether an appraisal should be done or not. Of course, if you
have pressure from your constituents as to the price of the property you
are acquiring, it may be appropriate to get an appraisal regardless of the
value.

When obtaining an appraisal, we recommend you use appraisers that are
approved by the Idaho Transportation Department. Be sure to use the
correct type of appraiser, either residential or commercial. In court this is
an important distinction. Residential property appraisals will generally
range from $350 to $500 each and commercial appraisals will range from
$1,000 to several thousand dollars depending upon the complexity of the
appraisal.

It is not a requirement that you have this appraisal reviewed under Idaho
Statutes, however, it might be a good idea just to make sure the appraiser
has not left off or forgotten any specific item. Sometimes you can get the
Idaho Transportation Department’s District Right-of-Way Officer to review
these appraisals, or you might want to contract with an additional
appraiser approved by the Department.

Once the appraisal has been completed, the amount of the appraised
value of the property should be considered the amount of just
compensation you offer the property owner. No more than that amount
should be paid without justification.

B. Making The Offer

The offer to the property owner should be made in writing and include the
amount of property needed to be acquired, the just compensation
determined by your elected officials, and the deed with a legal description
of the property. A sample letter of transmittal is in Appendix C. In
addition, you need to include a Right-of-Way contract (copy in Appendix
D), a plan sheet showing the property and road, appraisal report, and you
might want to include a copy of the Advice of Rights Form, if one has not
been given to the property owner. Additionally, include an extra set of
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everything for the owner to keep and a return envelope with postage
prepaid. Note in your diary when the transmittal is made, and make sure it
is made by certified mail with return receipt.

Please notice in the Advice Of Rights Form, paragraph number 10, that
you cannot request a response from the property owner in a shorter time
than 30 days. Anything less than 30 days could render the action of
purchase null and void. We believe that it is important, however, that you
include a time specific to when you need a response, because that
response will trigger additional steps in the process.

The property owner will either respond to your request and accept the
offer, refuse to accept the offer, or do nothing. If the property owner
accepts your offer, then the deed should be signed in front of a notary
public, compensation paid to the property owner as agreed, and the deed
recorded in the courthouse after the owner has received payment.

If the property owner refuses your offer, then the true negotiation process
starts. Again, we want to emphasize documenting your negotiations,
especially concerning any promises that you make to the property owner
for improvements. Remember, it takes several thousand dollars in legal
services to go through the condemnation procedure, so some
administrative leeway in your negotiating process is appropriate.

During the negotiations, we believe it is important to keep in mind that the
rest of your constituency will be paying for the price that you have agreed
to, so it is important you do not “give away the farm”. Try to base your
increase in offer upon the true value of what you are acquiring, and if you
are making improvements to a property through such things as additional
fencing or driveway approaches, etc., that they are truly a reasonable cost
to your project. Always keep in mind that the additional items you might
be adding to the negotiation are safe for the project, and will not,
sometime in the future, come back to be a safety problem. For instance,
the location of a new approach today may not be a safe approach within a
20-year increase of traffic and built-up development in the area.

Negotiations can be a very tricky process, and we would urge you to hire
professional services for the negotiation process. These services will
generally range from $500 to $1,000 dollars per parcel, depending upon
the complexity of the negotiation process. Professional negotiators will
handle all paperwork transactions and documentation for meeting with the
property owners. In addition, they provide a third-party approach to
dealing with each of the property owners.

Please remember, while the road foreman or elected officials may know
the property owners personally, and can discuss the subject with them,
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they are generally not the appropriate personnel to acquire property under
Idaho Code regulations, or federal statutes. Negotiators experienced in
the process will save you money in the long run.

It is the intent of the negotiation process to come to an agreement with the
property owner as to the amount you will pay them for their property.

If negotiations fail to do that, then §7-706, Idaho Code, gives you the
process to file a condemnation proceeding, which must be brought to the
district court for the county in which the property is situated. The
proceeding must commence by filing a complaint and issuing a summons
thereon. Obviously, this should be done by your legal council, and is
usually done with great caution by the Local Highway Jurisdictions
throughout the State. Basically what you are doing is allowing the courts
to determine what the value of the property is and you are agreeing to pay
that cost, as opposed to what might be the appraised value, sometime in
the future. The condemnation process will not be discussed in this

manual.
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V.

HIGHWAY RELOCATION ASSISTANCE

Title 40, Chapter 20, Idaho Code, deals with highway relocation assistance,
which could be required for inclusion in the acquisition process of property should
a farm, business or residence be taken for the construction of a roadway. |If this
occurs, please acquire the services of a person well trained in this activity.

Section 40-2001 provides us the legislative finding of the Idaho Legislature, and
we believe it is self-explanatory. It is as follows: “The legislature finds and
declares that the prompt and equitable relocation and reestablishment of
persons, families, businesses, farmers, and nonprofit organizations displaced as
a result of any state or governmental program or project is a necessary purpose,
is a cost of those programs and projects and is a public purpose. In order to
insure that individuals do not suffer disproportionate injuries as a result of the
program designed for the benefit of the public as a whole the legislature declares
that relocation payments and relocation advisory assistance shall be provided to
all persons so displaced in accordance with the terms and provisions of this
chapter and rules promulgated by the board (Idaho Transportation Board). The
legislature finds and declares that rent supplement or purchase assistance
payments to tenants and relocation payments to owner-occupants, businesses
and farmers in accordance with the provisions of this chapter are a public
purpose and are necessary to enable all displaced persons to obtain decent,
safe, and sanitary dwellings. The legislature further declares the provisions of
this chapter may be applicable to all programs.”

Section 40-2003, Idaho Code, allows for any agency as a part of any public
program or project to establish a local relocation and advisory assistance office
or agency to assist in obtaining relocation facilities for individuals, families and
businesses, which must relocate because of the acquisition of right-of-way for
any project.

The remainder of this statute discusses the payments that need to be made to
individuals that have been displaced because of the project. In general,
compensation to a displaced person, shall be for his actual and reasonable
expenses in moving himself, family business, or farm operations including
personal property, and for any actual direct losses of tangible personal property
as a result of moving, or discontinuing a business or farm operation. Said
relocation is to be within a reasonable distance from the location previously
occupied, and from which the displaced person has been required to move.

The displaced person who moves from a dwelling who elects to accept the
payments authorized by this §40-2004(2), Idaho Code, in lieu of the payments
authorized by §40-2004(1) shall receive a moving expense allowance determined
according to regulations established by the agency, not to exceed $300, and in
addition a dislocation allowance of $200.
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Any displaced person who moves or discontinues his business or farming
operation who elects to accept payment under §40-2004(3) in lieu of the
payments authorized in §40-2004(1) shall receive a fixed relocation payment in
an amount equal to the average annual net earnings of the business or farm
operations, except that the payment shall not be less than $2,500 nor more than
$10,000.

In addition to the other requirements of this chapter, to be eligible for payment
authorized by §40-2004(3), the business or farm operations must make its
financial statements, accounting records and state income tax returns available
to the agency for audit for confidential use in determining the payment or
payments authorized by this subsection. Such financial statements, accounting
records and state income tax returns shall be subject to disclosure according to
Chapter 3, Title 9, Idaho Code. (This code section exempts those records from
public access.)

Section 40-2005(1), ldaho Code, states: In addition to the payments authorized
above, an agency shall make a payment to the owner of a dwelling, provided the
dwelling has been owned and occupied by the owner for at least 180 days prior
to the first written offer for the acquisition of property. The payment shall not
exceed $15,000 and shall be the amount, which, when added to the acquisition
payment, equals the reasonable cost required for a comparable dwelling
determined in accordance with standards established by the agency to be
suitable to accommodate the displaced owner.

In addition to these costs listed in Title 40, Chapter 20, Idaho Code, there is
included §40-2007, Compensation for Miscellaneous Expenses: In addition to
amounts authorized by this chapter, any agency as a part of the cost for any
public program or project, shall reimburse the owner of real property acquired for
a project for reasonable and necessary expenses incurred for: (1) Recording
fees, transfer taxes and similar expenses incidental to the conveying of property,
(2) Penalty cost for prepayment of any mortgage entered into in good faith
encumbering the real property of the mortgages on record or has been filed for
record under applicable state law on the date of final approval by the agency of
the project and (3) the pro rata share or portion of ad valorem taxes paid which
are allocable to a period subsequent to the date of vesting of title in the state or
the effective date of possession of the real property by the agency, which ever is
earlier.

Remember, this statute covers projects in which there are no federal funds
involved. If for any reason you anticipate requesting or using federal funds in the
future construction of your project, you must use the Federal Uniformed
Relocation Assistance Act for the relocation process, which differs slightly from
this Chapter of the Idaho Code.
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VL.

OTHER TYPES OF ACQUISITION

As you go through the acquisition process for road Rights-of-Way, it may be
important that you also look at other types of acquisitions that do not transfer
ownership of the property, but give you rights to use the property for roadway
purposes. This process is commonly called an easement.

There are two types of easements, permanent and temporary. If you are going
to build a road across a piece of property, you would obviously want a permanent
easement, so the property owner could not come back and make you move the
road. On the other hand, if you are going to cut back a slope on a hillside, and it
was flat enough, say for a farmer to farm, you would merely need a temporary
easement to allow you to go in and do the construction, then the easement would
be terminated, and the property would revert to the farming operation once again.

Easements may not give you authority over utility installations unless that
authority is included in the easement language. The property owner may what to
retain that authority.

There are many types of permanent easements, such as utility easements,
sewer-line easements, water-line easements, and drainage easements. They
are permanent in nature, but are specifically to be used for just those items that
are in their name.

Temporary construction easements, on the other hand, are all as that name
would imply, for a definite period of time, and usually are to allow access to
properties, or the ability to construct on or near adjacent properties.

Permanent easements for roadway construction can be a benefit to not only the
Local Highway Jurisdiction, but also to the property owner. For instance, if you
were to acquire free title to 10 feet off of the front of a person’s property, and their
house was thereby made an encroachment within the 20 foot setback
requirement of the City or County subdivision ordinance, it would be necessary
for you to pay significant damages. If the house burned down, it is unlikely it
could be rebuilt in the same location with a 10 foot setback. Given the easement
format, the property owner would still own the 20 feet of front yard, and would
continue to comply with the City or County ordinance. This also keeps the
property on the tax rolls, admittedly at a reduced rate, but every little bit helps.

Most easements have a value based on a percentage of the appraised property
value. They can range from 10 percent of the value of property to a full 100
percent of the affected property. That is why an appraiser is so important in
establishing property value. Usually, temporary easements are merely a matter
of nuisance to the property owner and minimal payment for those can usually be
accomplished. Just remember, if you are getting similar temporary easements

10 September, 2002





OTHER TYPES OF ACQUISITION SECTION VI

from several property owners that you pay the same amount to each property
owner.

The acquisition of easements should follow the same procedures as for the
acquisition of real property; the same notice to the property owners, the same
transmittal letter along with the right-of-way contract for the easements (a sample
of which has been included in Appendix D), and the other transmittal information
listed in our previous discussion should be included.

Temporary easements are not recorded in the courthouse, but permanent
easements should be, just as the warranty deeds on property ownership. It is in
your best interest to record these documents.

As with the acquisition of title to property, the discussions and negotiations you
have for easements should be well documented in your bound diary, and kept in
the Local Highway Jurisdictions records.

Right of Way
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VI

RIGHT-OF-WAY ACQUISITION USING FEDERAL FUNDS

If you are acquiring right-of-way for a road project or a bridge project that will
include Federal funds in any form, then you need to follow the regulations of the
Uniform Relocation Assistance and Real Property Acquisition Policies Act of
1970, as amended. This is commonly called the Uniform Act, and is the primary
law for acquisition and relocation activities on Federal or Federal-aid assisted
projects and programs.

The Uniform Act applies when Federal dollars are utilized on any phase of a
project. The Uniform Act applies even when Federal dollars are not used
specifically for property acquisition or relocation activities, but are used
elsewhere in a project, such as in planning, environmental assessments, or
construction. The Uniform Act also applies to acquisitions by private, as well as,
public entities when the acquisition is for a Federal or Federally assisted project.

While the Uniform Act does not specifically mention the Idaho Advice of Rights
Form, it should be a part of any Federally funded project as well, to satisfy our
State requirements. Again, this is shown as Appendix B in this Manual.

Before acquiring property for a project that will
likely have Federal funds involved in it, you
should contact the Idaho Transportation
Department, District Office, Right-of-Way
Supervisor or LHTAC'’s Federal-aid Manager, to
get directions on the process and procedure. In
addition, the requirements of the Uniform Act
are included in the attached document titled,
“‘Real-Estate Acquisition Guide for Local Public
Agencies”, published by the U.S. Department of
Transportation Federal Highway Administration
in 2000.

REAL ESTATE
QUISITIC

This document is well written and covers a multitude of the questions that crop-
up during the Federal-aid process. In additional, the Uniform Act is included for
any specific questions that might surface that are not covered in the Manual.

If you do not have a copy of the document, please contact LHTAC and we will
supply one to you.
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