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PREFACE

This document is one of several produced by the Local Highway Technical Assistance
Council, (LHTAC) in an attempt to assist the Local Highway Jurisdictions in providing
uniform processes and procedures for the adoption of an official highway system map,
and for validation or abandonment of highways and public rights-of-way.

LHTAC welcomes any comments, questions, and suggestions you may have
concerning this manual.

Additional copies of the manual can be obtained by sending a check or money order for

$5.00 to LHTAC, 3330 Grace St., Boise, Idaho 83703. You may also review this
manual online at www.lhtac.org.
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L. INTRODUCTION

This manual addresses mapping, validating, abandon and vacation of
highways or public rights-of-way by cities, counties, and highway districts
as part of managing their highway systems. Validation, abandonment, and
vacation of highways or public rights-of-way is a concern of cities,
counties, and highway districts. This manual provides a general overview,
some background and references to Idaho Code. All § numbers refer to
the Idaho Code.

The intent of this manual is to provide an overview of procedures
outlined in Ildaho Code. Nothing in this manual is intended, nor
should it be considered, a legal opinion or legal advice.

A. JURISDICTION

This manual addresses the mapping, validating, abandonment and
vacation of highways and public rights-of-way. These processes all
involve, at some point, establishing the legal status (public, private)
of a highway or rights-of-way. The legal status determines where
we will start and what we can do, for instance, we will only validate,
abandon, vacate, and map those that are public.

It is also important to understand how public status and jurisdiction
was or is attained because in some instances that determines how
to manage or abandon/vacate a highway or public rights-of-way.
Many of the processes discussed in this manual may appear to
apply only to highway districts or counties, however, cities as they
expand gain jurisdiction over highways previously under highway
district or county jurisdiction. In general, the main difference
between current and past law it that a local highway jurisdiction has
to formally accept a road or rights-of-way for it to become their
responsibility and has to formally abandon and vacate a road or
public rights-of-way to cease being a responsibility.

So, how does a highway or public rights-of-way become public, and
how do cities, counties and highway districts gain jurisdiction
according to Idaho Code? There are a number of ways including:
highways by prescription; highways located and recorded or laid
out, recorded and opened; highways opened (cities); validation of
highways or public rights-of-way by a county or highway district;
platted highways or public rights-of-way; purchase; eminent
domain; abandoned and vacated as a highway and reclassified as
a public rights-of-way by a county or highway district, and
easements. These are discussed in more detail in Section IV
Validation.
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What does jurisdiction of highways or public rights-of-way entail?
For highways it means that you have the authority and the
responsibility to provide a safe highway for motor vehicles, and to
improve and maintain them within the limits of the funds available
(§40-201). This encompasses a wide range of activities and
concerns such as construction, repair, maintenance, snow removal,
sanding, traffic control, etc. = No discussion of Idaho highways
would be complete unless it included maintenance, and improved
highways as topics.

Maintenance as it relates to establishing and retaining jurisdiction of
a highway, or meeting the expectations of the public are important
concepts to understand because these are all defined by law.
Highways come into existence according to the law at the time of
their creation, and this is true as well for retaining jurisdiction.
Idaho Code has always required that the creation of a highway by
prescription required "use by the public" and more recently, that it
be worked and kept up at the expense of the public. If those two
conditions are met then it becomes a public road. In Idaho, "use by
the public" has been defined as regular use not casual or desultory
— occurring haphazardly or randomly. Worked and kept up at the
expense of the public can be met if a local highway jurisdiction
intended to maintain the road for the public — occasional work
done for a private land owner or to create a turn-around or staging
area will not meet the test.

Maintenance of a road, how much is necessary? It is not
necessary that it be worked throughout its entire length and it
doesn't need to be worked at places where there it isn't necessary,
and further it is up to the local highway jurisdiction to determine if
maintaining it as a gravel or asphalt surface is appropriate.

What is an improved highway, and why is it important? According
to §40-110 (1) it is a highway that is graded and drained; however
this can be a natural grade and drainage. An improved highway is
important because it is considered a passable and safe road,
something the public expects.  Counties and highway districts
receive a portion of their state funding based on the number of
miles of improved roads in their jurisdiction.

Public rights-of-way are very different — there is no obligation to
construct or maintain them for vehicle travel. That means there is
no liability for not maintaining it, or for the lack of highway signs,
and it means not having to construct a highway in that right-of-way,
(§40-202 (2) b & (4); §40-117 (6); §40-1334).
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This manual addresses mapping, validation, abandonment, and
vacation. Each of these activities are related, therefore it is
important to read and understand the whole manual.

B. Brief History of Highways:

The first session of the Idaho Territories Legislative Assembly
convened in Lewiston, Idaho, on December 7, 1863. Later that
month, Council Bill Number 7 was passed, consisting of 14
sections. Section one stated that all roads and trails, streets, and
thoroughfares shall be considered as public highways, which are or
have been used as such at anytime within two (2) years prior to the
passage of this act. That was the beginning of public highways in
what is now the state of Idaho.

Over the years, many plats that contained fee simple title roads
were accepted by the county, even though the county did not have
a road department. Also, since statehood many counties were
divided and highway districts were developed consolidated or
dissolved. Consequently, many road records were lost. In
addition, even to this day, many of the local roads being used by
the public and maintained by a county or highway district were
never properly surveyed, laid out and/or recorded. In addition,
when roads or bridges owned by a corporation dissolve the road or
bridge it becomes a highway under the jurisdiction of a county or
highway district. Idaho did not pass legislation mandating that
surveys be recording until 1978. Since that time, ldaho Code has
been amended to allow counties and highway districts to hold title
to an interest in real property for right-of-way purposes without
incurring an obligation to construct or maintain a highway until they
determine the necessities of public travel justify opening a highway
within that right-of-way. The requirement that counties and
highway districts take over highways owned by corporations was
deleted in 1998. In the 1990’s, the definition of pubic rights-of-way
was first developed. Laws are developed, amended, and discarded
to deal with managing highway systems at any given time.

C. How A Highway Or A Public Rights-Of-Way Becomes Pubilic:

Highways and public rights-of-way become public in two (2) ways.
They are either dedicated to the public, or they become public by
prescription or eminent domain. Eminent domain will not be
discussed in this manual. How then do cities, counties, or highway
districts gain jurisdiction over highways and public rights-of-way,
according to Idaho Code? Simply put, they either validate that it
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was already public or they accept it as public. Validation
recognizes the public nature of a road, whereas acceptance
changes the status from private to public. The following list
indicates the current and historical methods by which highway
systems are created in Idaho.

“Highways by prescription” the current law indicates that use
of a road by the public for a period of five years, provided it
had been worked and kept up at the expenses of the public
are highways (doesn’t apply to federal or state land agency
expenditures) (§40-109 (5); §40-202 (3)). In the early years of
territorial government and statehood our highway system was
created by prescription. The criteria for highway by
prescription has changed over time; unfortunately there is no
"one size fits all” criteria to determine whether or not a
particular highway met or meets the definition, it's a matter to
be determined by researching state law and the actions of the
local highway jurisdiction during that time period.

“‘Highways located and recorded” or “Highways laid out,
recorded and opened” by order of county or highway district
commissioners. This is another method commonly used in the
early years of Idaho’s history, typically a person called a
“viewer” visually inspected an area, determined where a road
should go using a narrative description, then the road was
typically declared to be “open” (refers to actual construction)
by the commissioners, and then the road supervisor
constructed it (§40-109 (5); §40-202 (3)).

“Highways opened” by cities according to §50-311.

“Validation” of highways or public rights-of-way by a county or
highway district according to §40-203A.

“Acceptance of plats” showing highways or public rights-of-
way that cities, counties or highway districts have accepted
(§50-1309; §50-1312; §50-1313; §50-1315). This is the most
common method of gaining jurisdiction over highways today.

“Abandoned and vacated” as a highway and reclassified as a
public rights-of-way by county or highway district according to
§40-203 (4).
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D.

History of State Statute:

Most highways in Idaho first became public roads by prescription.
Whether a road has obtained public status depends on the
statutory provision in effect at the inception of the road, its use by
the public, and actions of public officials in subsequent years. The
following is a brief and general outline of how roads became public,
and how they lost their public status by means other than petition.

1863-1875 — Two (2) years of public use, action by
commission;

1875-1881 — Two (2) years of public use, action by county
commissioners, and lost public status through failure to open
a highway within four (4) years, or non-use — no time frame
specified.

1881-1887 — Five (5) years of use by the public, action by
commission, and lost its public status by failure to open a
highway within four (4) years, or non-use — no time frame
specified;

1887-1893 — Any road laid out and recorded or constructed
by public, dedicated, or abandoned to the public, or used for
five (5) years. Lost public status by non-use or non-work for
five (5) years.

1893 — Added requirement for expense of public to attaining
public status through prescription.

1939 — The definition of highways was expanded to include
areas and objects associated with highways;

1963 — Legislation provided for the first time, that public use
of access roads to public lands or waters can not be
restricted without first petitioning the appropriate board of
commissions for abandonment;

1967 — Legislation added the requirement that dedication of
property of the public was not perfected, unless it was
formally accepted and confirmed by the cities, counties, or
highway districts;

1993 — Public rights-of-way and federal land rights-of-way
(RS-2477) defined in Idaho Code.
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E. Federal Lands Rights-Of-Way (RS-2477) — The Federal Lands
Rights-of-way are often referred to as RS-2477 rights-of-way. In
1866, the United States Congress offered to grant rights-of-way to
construct highways over unreserved public lands. Originally, the
grant was Section 8 of the Law entitled, “An act granting rights-of-
way to ditch and canal owners over the public lands, and for other
purposes”. This law was also known as the “Mining Act of 1866”.
Several years after the Act was passed, this provision became
section 2477 of the Revised Statutes, hence the reference as RS-
2477. Later still, the statute was recognized as 43 United States
Code 932. RS-2477 was passed during a period in our history
were the federal government was aggressively promoting
settlement of the West.

Under the authority of RS-2477, thousands of miles of highway
were established across the public domain. It was a primary
authority under which many existing state and county highways
were constructed and operated over federal lands in the Western
United States. Highways were constructed without any approval
from the federal government, and with no documentation of the
public land records, so there are very few official records
documenting the rights-of-way or indicating that a highway was
constructed on federal land under this authority.

One hundred and ten years after its enactment, RS-2477 was
repealed by the Federal Land Policy and Management Act of 1976.
Revised Statute 2477 is generally construed as an offer by
Congress to state and local governments to construct highways. It
is generally agreed that the state law in existence at the time the
highway was created governs how these roads were established,
but only to the extent that it is not inconsistent with federal law.

There is a concern that public lands withdrawn for parks, forests,
refuge areas, may be subject to grandfathered RS-2477 Rights-of-
way. These claims could affect the management of these lands.
Other concerns are that the historic public access to state and
federal lands is being closed down by private landowners. This
issue is important to citizens, state and local officials, and some
land managers who value the rights-of-way as important to their
infrastructure.

Section 40-204A, Idaho Code, Federal Lands Rights-of-Way
identifies the procedure for those seeking an acknowledgement of a
specific road (40-204A(6)). To add a Federal Lands Rights-of-Way
to your highway system — follow the validation procedures as
outlined in §40-203A, Idaho Code.
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DEFINITIONS OF TERMS

A.

TERMS:

Area Of City Impact — An area outside of the legally defined limits of a
city, established according to §67-6526. This process results in a map
indicating the area of city impact, and an ordinance which provides
which plan and ordinances apply to that area (city, county, or mutually
agreed upon).

Easement — A right of use, falling short of ownership, and usually for a
stated purpose (§50-1301 (1)). An easement is a right of use over the
property of another. That is, an easement is only an interest in land.
An easement can be distinguished from a mere license to use land in
that an easement implies an interest in land whereas a license is
merely a personal privilege to do some particular act or series of acts
on land without possessing an estate or interest therein. Generally, a
license is revocable at will or on the death of one of the parties,
whereas an easement is usually in perpetuity. It is easy to confuse the
difference between easements and rights-of-way. The rule of thumb is
that all easements are rights-of-way, but not all rights-of-way are
easements.

Expenditure — Means the awarding of a contract, franchise or
authority to another by a Local Highway Jurisdiction (LHJ), and every
manner and means whereby the LHJ disburses funds or obligates itself
to disburse funds. It does not include disbursement of funds to
regularly employed workers, officials, or agents, or for the acquisition
of personal property (§40-106 (2).

Expense of the Public — Means the expenditure of funds for
roadways maintained by any governmental entity including funds
expended by any agency of the federal government so long as the
agency allows public access over the roadway on which the funds
were expended and such roadway is not located on federal or state
owned land (§40-106 (3)).

Federal Land Rights-of-Way — Means rights-of-way on federal land
within the context of Revised Statute 2477, codified as 43 United
States Code 932, and other federal access grants and shall be
considered to be any road, trail, access, or way upon which
construction has been carried out to the standard in which the public
rights-of-way were built within historic context (§40-107 (5)). For a
more in depth discussion see Section I-E, Federal Land Rights-of-Way.

7 January, 2002





DEFINITIONS OF TERMS SECTION Il

e Fee Simple — Refers to the title for property. A fee simple title is one
in which the owner is entitled to the entire property with unconditional
power of disposition. That is, it is clear of any condition or restriction.
It is the most extensive interest that can be enjoyed in land ownership.

¢ Functioning Street Department — Is a city department responsible for
the maintenance, construction, repair, snow removal, sanding and
traffic control of their highway system which qualifies that department
to receive funds from the Highway Distribution Account according to
§40-709 (§50-1301 (2)).

o Highway By Prescription — These are highways that exist by virtue of
use and not by grant or dedication. Typically, a legislature passes
laws that declare a highway would become public based on the
frequency, nature and quality of the public’s use, and maintenance of
the road. The first session of the legislative assembly in Idaho
convened at Lewiston, ldaho, December 7, 1863. They passed
Council Bill Number 7 on December 31, 1863, the first section of this
Council Bill stated all roads and trails, streets, and thoroughfares shall
be considered as public highways, which are and have been used as
such within any time two (2) years prior to the passage of this act.
Roads that were not used by the public were not considered to be
public roads, those that were became public. It is important to realize
that the criteria for establishing a road by prescription have changed
many times since 1863. See Section | for a more in-depth discussion.

e Highway System — A highway system means all the public highways
under the jurisdictions of a city, county, or highway district. A highway
system includes both highways and public rights-of-way.

e Highways - Highways mean roads, streets, alleys, bridges, and
including the necessary culverts, sluices, drains, ditches, waterways,
embankments, retaining walls, bridges, tunnels, grade separation
structures, road side improvement, adjacent lands or interest lawfully
acquired, pedestrian facilities, and any other structures, works, or
fixtures incidental to the preservation or improvement of the highways
(§40-109 (5)). For a more in-depth discussion of highways and how
they obtain their public status, see the discussion in Section I.

e Improved Highway — Means a graded and drained highway that
permits reasonably convenient use by motor vehicles, but an improved
highway must be drained by a longitudinal and transverse system,
natural or artificial, sufficient to prevent serious impairment of the
highway by surface water (§40-110 (1)).
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e Jurisdiction - Jurisdiction refers to the responsibility for the
management of a highway or public rights-of-way. If you have to ask
another organization for permission to do something, you either do not
have jurisdiction or you are restricted of the provisions by an easement
or purchase agreement.

e Local Highway Jurisdiction, (LHJ) — Means a city, county, or
highway district with jurisdiction over a highway system (§40-113 (3)).

¢ Maintenance — Means to preserve or repair, refurbish, repaint or
otherwise keep an existing highway or structure in a suitable state for
use (§40-114 3).

e Opening — Opening refers to the intent to construct a highway or the
actual construction of a highway, or authorizing the public to use a
highway or public right-of-way.

e Plat - Is a drawing, map, or plan of a subdivision, cemetery, town site,
or other tract of land, or a re-plotting of such, including certifications,
descriptions, and approvals (§50-1301 (6).

¢ Private Road — A road within subdivision plat that is not dedicated to
the public and is not part of a public highway system. Some private
roads are open to the public, often as a condition of land-use and
zoning. However, the maintenance and up-keep of those roads is the
responsibility of the private landowners (§50-1301 (7)).

e Public Highway Agency - Means the state transportation
department, any city, county, highway district, or other political
subdivision of the state with jurisdiction over a public highway system
and public rights-of-way (§40-117 (4), §50-1301 (8)).

e Public Rights-of-Way — Means a right-of-way open to the public and
under the jurisdiction of a public highway agency, where the public
highway agency has no obligation to construct or maintain that right-of-
way for vehicle traffic (§40-117 (6)). A highway may be reclassified as
a public rights-of-way through abandonment (§40-203(4)).

¢ Rights-of-Way — Rights-of-way is a phrase used to describe a right
belonging to a party to pass over land of another, but it is also used to
describe a strip of land upon which a railroad or highway is
constructed, and when it is used in this manner the term refers to the
land itself, not the right of passage over it. As used with reference to
the right to pass over another’s land, it is only an easement. Note that
“right of way” as a phase without hyphens is also used to refer to a
preference of one (1) of two (2) vehicles, or as between the vehicle
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and a pedestrian, asserting the right to proceed. See the definition of
public rights-of-way.

e Subdivision — A track of land divided into five (5) or more parcels or
sites for the purpose of sale or building development, whether
immediate or future; provided that this definition shall not include a
bona fide division or partition of land for agricultural purposes. Cities
or counties may adopt their own definition of subdivision in lieu of this
definition (§50-1301 (15)).
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MAPPING HIGHWAYS AND PUBLIC RIGHTS-OF-WAYS MAPS

A.

OVERVIEW

The current mapping instruments in Idaho Code, outline for counties and
highway districts the adoption of an official highway system map according
to §40-202(1); and development of a public rights-of-way map according
to §40-202(6). Counties and Highway Districts have always used maps to
identify their highway systems. Various sections of the Idaho Code
address the creation and use of maps and this has led to some confusion.

Section 40-610, Idaho Code, Report of Condition of Highways-Filing,
requires Counties to submit a report and a map to the county clerk of
commissioners and the Idaho Transportation Board, by the first of
November each year. Section 40-1316, Annual Report of Highway
District, requires Highway Districts to submit a report and a map to the
county clerk of commissioners and the Idaho Transportation Board, by the
first of January each year. Section 40-709(2)c, Idaho Code,
Apportionment Of Funds From Highway Distribution Account To Local
Units Of Government, mandates that the director of the Idaho
Transportation Department certify road miles to the state controller. The
tools used by the Idaho Transportation Department for this task is a
tabular report (identifying the type and amount of road mileage), and two
(2) maps: the annual jurisdiction map and the annual surface type map.
The annual surface type map is used to update roads surface types; the
annual jurisdiction map, commonly referred to as blue-line map, is used to
update the mileage of each highway system. These annual “maps” are
used to keep the jurisdiction (blue-line) and surface type maps current.

Section 40-202(1), ldaho Code, Designation Of Highway And Public
Rights-Of-Way, allows for the adoption of an official highway system map
by a county or highway district. Section 40-202, ldaho Code, was
amended in 1998 adding subsection 6, which requires publication, in map
form, and made readily available the location of all public rights-of-way
under their jurisdiction by July 1, 2005.

It is important to distinguish between an official highway system map
adopted according to §40-202(1), and the jurisdiction map maintained by
the Idaho Transportation Department, (ITD). Adoption of an official
highway system map is an option which requires public involvement and
adoption by commissioners, in contrast, the jurisdiction map is the result of
an ITD annual reporting process which only requires the signature of a
single commissioner or designee, typically the road foreman.

11
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B. OFFICIAL HIGHWAY SYSTEM MAP

The requirements of §40-202 (1), Idaho Code "Designation Of Highways
And Public Rights-Of-Way". This subsection of the statute allows (it is not
currently mandatory) counties and highway districts to adopt an official
highway system map. The map of the system consists of highways and
public rights-of-way.

So, what are the consequences of adopting an official map? Primarily, it
provides the public with a map indicating where, in your jurisdiction, they
can travel and if that route is a highway, or a public rights-of-way.
Secondarily, it means keeping it updated. Updates typically come from
plat acceptance, validation, or abandonment.

The process of adopting an official highway system map will generally
yield some surprises, such as, you have more public rights-of-way than
you thought. As the old saying goes “you can’t eat an elephant in one
bite” and it is best to approach this task with the same sensibility — you
may not get it all accomplished the first time. Rather than not developing
a map because you don’t have all of the information on-hand, a better
approach would be to illustrate the highways or public rights-of-way that
are currently being used by the public. Then modify the map as new
information becomes available and as changes to the system occur, and
issue an updated map when enough changes make it outdated. It is
important to take stock of public expectation, if you label the map as an
incomplete illustration that is in process, they are not likely to take you to
task for every minor discrepancy.

The question often comes up during this process "How do | know if we
have jurisdiction?" Section I, A. discusses this issue. Another question is
"What is a RS-2477 (also referred to as 932, or federal lands right-of-
way)?" This topic is discussed in Section |, E. And what about accuracy?
These maps are only intended to be illustrative, however gross inaccuracy
may trigger a validation petition to verify accuracy §40-203 A (1) c, Idaho
Code. The most effective method of reducing this possibility is to properly
label the map and always use a disclaimer.

Once the commissioners decide to pursue adoption of an official highway
system map, this process is accomplished by:

e The board of county or highway district commissioners have a map
prepared showing each highway and public rights-of-way in their
jurisdiction;

e Public notice of intention to adopt an official map of that system--
specifying the time and place for public hearings. Most counties and
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highway districts that have developed an official highway system map
have found that a single hearing is not adequate. It is very common to
receive enough new information or questions that further map
development and research is necessary before a decision can be
made. Section 40-202 (2), ldaho Code does not specify the
notification criteria, however because this is such an important process
the following (same as abandonment and validation process, §40-203
(f)) is recommended:

1.

Prepare a public notice stating your intention to hold a public
hearing(s) for the adoption of an official highway system map, and
make it available to the public no later than thirty (30) days prior to
the hearing and mail to any person requesting a copy not more
than three (3) working days after any such request. Additional
notification processes such as a bulk mailing, a flyer in the local
paper, and articles in the local paper would be helpful as well, the
more input you can get at the initial meeting, the less meetings will
have to be held.

. At least thirty (30) days prior to the hearing the commissioners

should notify by United States mail all owners and operators of an
underground facility, as defined in §55-2202, Idaho Code, that lies
within the highway or public rights-of-way.

At least thirty (30) days prior to the hearing publish the notice at
least two (2) times if in a weekly newspaper or three (3) times if in a
daily newspaper, the last notice to be published at least five (5)
days and not more than twenty-one (21) days before the hearing.

At the hearing, the commissioners should be prepared to accept all
information relating to the proceedings.

After the hearings, the commissioners shall adopt that map, along with
any changes or revisions considered by them to be advisable in the public
interest, as the official map of the highway system.

What does adopting an Official Highway System Map mean?

Well, once adopted, no more public hearing are required. In general, you
will modify the map if you validate or abandon a highway or public rights-
of-way. Specifically:

If a county or highway district acquires an interest in real property for
highway or public rights-of-way purposes, the respective commissioners
shall:

13
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e Cause the official highway system map to be amended as affected by
the acceptance of the highway or public rights-of-way §40-202 (2) b,
Idaho Code.

Note: If a highway created in accordance with the provisions of
§40-202 (2), ldaho Code, is not designated on the official highway
system map — there is no duty to maintain that highway, nor is
there any liability for any injury or damage for failure to maintain it
or any highway signs. This is a "not so practical" provision; a much
better course of action would be to abandon the highway to a public
rights-of-way status under the provisions in §40-203 (4), Idaho
Code and then amend the map.

e If a highway or public rights-of-way is abandoned and vacated the
commissioners shall cause the official map of the highway system to
be amended §40-203 (1) j, Idaho Code.

e If a highway or public rights-of-way is validated the commissioners
shall cause the official map of the highway system to be amended §40-
203A (5), Idaho Code.

C. MAPPING PUBLIC RIGHTS-OF-WAY

The requirements of §40-202 (6), §40-604 (14), §40-1310 (9) Idaho Code,
mandate that the board of county or highway district commissioners shall,
by July 1, 2005 (and every five years thereafter), have published in map
form and made readily available the location of all public rights-of-way
under their jurisdiction. These statutes also indicate an extension of the
deadline may be granted by the ldaho legislature adopting a concurrent
resolution.

The first step in meeting this mandate is to assess your organization's
ability to publish a public rights-of-way map by the July 1, 2005 deadline.
Can you provide the information needed to develop a map, for example,
are the locations of the public rights-of-way known, is the information easy
to get or is research necessary? Note that most counties and highway
districts have not accepted or reclassified roads as public rights-of-way.
Next, assess your map making capability, for instance, can this be done
in-house, if not, can you afford to pay another organization (public or
private) to develop a public rights-of-way map by the deadline. Another
option is to modify an existing map. And what about printing or
reproducing the map, can it be done in-house, or will you use a copy
machine?

Made readily available means that these documents are accessible to the
public, it may not be practical to have more than a few copies of the map
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on-hand. It may be that the initial map will have a fair amount of
modification as a result of research or on-going property development,
keeping a supply of maps on-hand that are quickly outdated may be
expensive.

The location of the public rights-of-way means that the map illustrates the
location — there is no expectation that this map have the same accuracy
as a land survey — it is not intended to determine property line location.
Inaccuracy in location may not, as with the official highway system map,
be rectified by petition for validation according to §40-203A (1) c, Idaho
Code. However, as a practical matter, gross inaccuracies on a map may
cause some members of the public to trespass when they think they are
traveling on a public rights-of-way, and because you published the map
they will come to you to deal with any problems that arise.

After a careful assessment if you determine that your organization cannot
meet the July 1, 2005 deadline, then consider contacting your association
(Idaho Association of Counties, Idaho Association of Highway Districts).
They are well versed in working with the Idaho legislature on your behalf
and very likely stand the best chance of having a concurrent resolution
adopted to extend the deadline. If you choose to do this, first, document
the problems with developing a public rights-of-way map and then contact
your association well in advance of the Legislative Session.

Idaho Code does not address how to develop a public rights-of-way map.
It is an administrative task requiring no public hearings. However, just
because public hearings are not required, doesn't mean they're a bad
idea. Public rights-of-way typically come from validation or reclassification
of a highway by abandonment and vacation according to §40-203 (4),
Idaho Code. You will be researching public documents (yours, county
clerks), however, these documents usually do not tell the whole story.
Getting public input through hearings or directly from individuals, prior to
publishing the map, might reduce the number of errors.

What does having a public rights-of-way map mean?

Primarily, it provides the public with a map indicating where, in your
jurisdiction, they can travel on a public rights-of-way. Secondarily, it
means updating it at least every five years — it can also be looked at as
the first step toward developing an official highway system map.
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IV.

VALIDATION OR ACCEPTANCE OF HIGHWAYS AND PUBLIC
RIGHTS-OF-WAY

This section of the manual focuses on the provisions outlined in Idaho Code for
cities, counties, and highway districts to follow in the validation or acceptance of
highways and public rights-of-way. Validation is the process of confirming the
location, or the legal establishment of a highway or public rights-of-way.
Acceptance refers to the actual process of accepting a highway or public rights-
of-way, typically from private owners or another jurisdiction.

Historically the main method of adding mileage to a highway system was to
validate that a highway was public, once validated, the highway was accepted
into the highway system. Over time the use of plats to dedicate highways
increased and the law for accepting highways developed and changed. Plat
dedication and acceptance account for the majority of the highway mileage
added to highway systems today.

The discussion below will first focus on some general things to consider prior to
setting-up a hearing for acceptance or validation, next, the procedures for cities,
then counties and highway districts.

A. Initial Considerations:

e Determine if the highway or public right-of-way is public. Just because
the public hasn't used it recently, doesn't mean it's private. This
determination will tell you if you need to validate or accept.

e Determine if you have jurisdiction. It is not uncommon to find that the
road or right-of-way already belongs to you, another agency, or
jurisdiction.

e Determine if it is within 1 mile of a city, or within a city area of impact if
it is, additional approval or comments from the city, county, or highway
district may be necessary.

e Determine the public status, it is important to understand how public
status and jurisdiction is attained. There are numerous ways for
highway or rights-of-way to become public, these laws have changed
several times since ldaho became a territory in 1863 (see the
discussion below and Section 1). In general, the main difference
between current and past law it that a local highway jurisdiction has to
formally accept a road or right-of-way for it to become their
responsibility. The following indicates the most common methods of a
highway becoming public:
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¢ "Highways by prescription" the current law indicates that use of a
road by the public for a period of five years, provided it had been
worked and kept up at the expense of the public are highways
(doesn't apply to federal or state land agency expenditures) (§40-
109 (5); §40-202 (3)).

¢ "Highways located and recorded" or "Highways laid out, recorded
and opened" by order of county or highway district commissioners
(§40-109 (5); §40-202 (3)).

¢ "Highways opened" by cities according to §50-311.

¢ "Validation" of highways or public rights-of-way by a county or
highway district according to §40-203A.

¢ "Plats" showing highways or public rights-of-way that cities,
counties or highway districts have accepted (§50-1309; §50-1312;
§50-1313; §50-1315).

¢ "Purchase" by cities, counties or highway districts land for highways
or public rights-of-way (§40-605; §40-1310 (2); §50-311).

¢ "Eminent domain" for highways used cities, counties or highway
districts (§40-606; §40-1310 (3); §50-311; Title 7, Chapter 7).

¢ "Abandoned" as a highway and reclassified as a public rights-of-
way by a county or highway district according to §40-203 (4).

¢ "Easements" used by cities, counties or highway districts for
highways (§40-604 (7); §40-1310 (2));

¢ Federal Lands Rights-Of-Way (also referred to as RS-2477, 932),
these typically furnish public access to and across state and federal
lands. If you are not familiar with these rights-of-way see Section I.
E. (§40-204A).

B. City Acceptance Or Validation Of Highways Or Public Right-Of-Way:
Overview:
The following discussion will focus on the statutory considerations for plats
and subdivisions. |daho Code does not outline procedures for the

validation of streets by cities. These procedures are defined by the city
(§50-331; §50-1306).
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Statutory Considerations

Cities are empowered to create, open, widen, or extend any street,
avenue, alley or lane, whenever it is deemed expedient for the public
good (§50-311). Section 50-311 states that rights-of-way, easements
and franchise rights of any lot owner or public utility shall not be
impaired by the decision of the city, and the city council shall make
compensation for property taken or injured. Additionally, taking
property shall be done in accordance with Title 7, Chapter 7, ldaho
Code.

If you find it necessary to research plats, note that according to §50-
1315, none of the provisions of §50-1301 through §50-1325, Idaho
Code, shall be construed to require replatting in any case where plats
have been made and recorded in pursuance of any law in force prior
to 1993. And all plats filed for record and not subsequently vacated
are valid, notwithstanding irregularities and omissions in manner of
form of acknowledgment or certificate. Provided, however that:

e When plats have been accepted and recorded for a period of five
(5) years and said plats include public streets that were never laid
out and constructed to the standards of the appropriate public
highway agency, said public street may be classified as public
right-of-way; and

e Public rights-of-way for vehicular traffic included in plats which
would not conform to current highway standards of the
appropriate public highway agency regarding alignments and
access locations which, if developed, would result in an unsafe
traffic condition, shall be modified or reconfigured in order to meet
current standards before access permits to the public right-of-way
are issued.

According to §50-1309 (2) and §50-1313 no dedication or transfer
of a private road to the public can be made without the specific
approval of the appropriate public highway agency accepting such
private road. Note that an acceptance imposes no obligation or
liability upon the city council or highway district until the street,
highway or alley is declared to be open for public travel (§50-1313).

According to §50-1306 all plats situated within _an officially
designated area of city impact as provided for in §67-6526, Idaho
Code, shall be administered in accordance with the provisions set
forth in the adopted city or county zoning and subdivision
ordinances having jurisdiction. If the city has adopted a subdivision
ordinance and/or a comprehensive plan, then these documents
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shall be used as guidelines for approving plats. Where the
jurisdiction of two (2) cities overlaps, then both cities shall be
notified and allowed to comment. (§50-1306).

In the situation where no area of city impact has been officially
adopted, all proposed plats situate within one (1) mile outside the
limits of any incorporated a city that has adopted a comprehensive
plan or subdivision ordinance for review and comments. The cities
comprehensives plan and/or subdivision ordinance shall be used as
a guideline for comments. Iltems which may be considered by the
city include, but are not limited to, continuity of street pattern, street
widths, utility systems and drainage provisions (§50-1306).

However, according to §50-1308 if a subdivision is not within the
corporate limits of a city, the plat thereof shall be submitted,
accepted and approved by the board of commissioners of the
county in which the tract is located in the same manner and as
herein provided. If the city or county has established a planning
commission, then all plats must be submitted to said commission in
accordance with provisions of Title 67, Chapter 65, Idaho Code.

The acknowledgment and recording of such plat is equivalent to a
deed in fee simple of such portion of the premises platted for public
streets, however, that in a county where a highway district exists
and is in operation no such plat shall be accepted for recording by
the county recorder unless the acceptance of said plat by the
commissioners of the highway district is endorsed thereon in writing
(§50-1312).

C. County Or Highway District Acceptance or Validation Procedures:

1.

Overview:

This discussion will focus on acceptance and then on validation.
Acceptance of plats is the most common method of accepting
highways and public right-of-way. Idaho Code does not outline any
specific procedures for accepting plats by Highway Districts,
however once accepted §40-202 (2) applies. If the legal status or
location is questioned then use the validation process in §40-203 A.

Statutory Considerations:
If you find it necessary to research plats, note that according to §50-
1315, none of the provisions of §50-1301 through §50-1325, Idaho

Code, shall be construed to require replatting in any case where plats
have been made and recorded in pursuance of any law in force prior
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to 1993. And all plats filed for record and not subsequently vacated
are valid, notwithstanding irregularities and omissions in manner of
form of acknowledgment or certificate. Provided, however that:

e When plats have been accepted and recorded for a period of five
(5) years and said plats include public streets that were never laid
out and constructed to the standards of the appropriate public
highway agency, said public street may be classified as public
right-of-way; and

e Public rights-of-way for vehicular traffic included in plats which
would not conform to current highway standards of the
appropriate public highway agency regarding alignments and
access locations which, if developed, would result in an unsafe
traffic condition, shall be modified or reconfigured in order to meet
current standards before access permits to the public right-of-way
are issued.

According to §50-1309 (2) and §50-1313 no dedication or transfer
of a private road to the public can be made without the specific
approval of the appropriate public highway agency accepting such
private road. Note that an acceptance imposes no obligation or
liability upon the city council or highway district until the street,
highway or alley is declared to be open for public travel (§50-1313).

According to §50-1306 all plats situated within an officially
designated area of city impact as provided for in §67-6526, Idaho
Code, shall be administered in accordance with the provisions set
forth in the adopted city or county zoning and subdivision
ordinances having jurisdiction. If the city has adopted a subdivision
ordinance and/or a comprehensive plan, then these documents
shall be used as guidelines for approving plats (§50-1306.)

In the situation where no area of city impact has been officially
adopted, all proposed plats situate within one (1) mile outside the
limits of any incorporated city that has adopted a comprehensive
plan or subdivision ordinance, shall transmit for review and
comment (at least 14 days before the first official discussion is
made.) The cities comprehensive plan and/or subdivision
ordinance shall be used as a guideline for comments. ltems which
may be considered by the city include, but are not limited to,
continuity of street pattern, street widths, and drainage provisions
(§50-1306).

However, according to §50-1308 if a subdivision is not within the
corporate limits of a city, the plat thereof shall be submitted,
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accepted and approved by the board of commissioners of the
county in which the tract is located in the same manner and as
herein provided. If the city or county has established a planning
commission, then all plats must be submitted to said commission in
accordance with provisions of Title 67, Chapter 65, Idaho Code.

The acknowledgment and recording of such plat is equivalent to a
deed in fee simple of such portion of the premises platted for public
streets, however, that in a county where a highway district exists
and is in operation no such plat shall be accepted for recording by
the county recorder unless the acceptance of said plat by the
commissioners of the highway district is endorsed thereon in writing
(§50-1312).

According to §40-2316 private highways may be opened for the
convenience of one or more residents of any county highway
system or highway district system in the same manner as public
highways are opened, whenever the appropriate commissioners
may order the highway to be opened. The person for whose benefit
the highway is required shall pay any damages awarded to
landowners, and keep the private highway in repair.

According to §40-202 (4) when a public right-of-way is created in
accordance with the provisions of subsection §40-202 (2), or
§40-203 or §40-203A, Idaho Code, there shall be no duty to
maintain that public right-of-way, nor shall there be any liability for
any injury or damage for failure to maintain it or any highway signs.

According to §40-202 (2) a county or highway district can hold an
interest in real property for public right-of-way purposes without
incurring an obligation to construct or maintain a highway within the
right-of-way until they determine that the necessities of public travel
justify opening a highway within the right-of-way. The lack of an
opening shall not constitute an abandonment, and mere use by the
public shall not constitute an opening of the public right-of-way.

According to §40-204A (5) any member of the public, the state of
Idaho and any of its political subdivisions, and any agency of the
federal government may choose to seek validation of its rights
under law to use granted rights-of-way either through a process set
forth by the state of Idaho, through processes set forth by any
federal agency or by proclamation of user rights granted under the
provisions of the original act, Revised Statute 2477. To add a
Federal Lands Rights-of-Way to a highway system you must follow
the validation procedures outlined in §40-203A. Neither the
granting of the original right-of-way nor any provision in this or any
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other state act shall be construed as a relinquishment of either
federal ownership or management of the surface estate of the
property over which the right-of-way passes. According to
§40-204A (4) Federal land rights-of-way shall not require
maintenance for the passage of vehicular traffic, nor shall any
liability be incurred for injury or damage through a failure to
maintain the access or to maintain any highway sign. These rights-
of-way shall be traveled at the risk of the user and may be
maintained by the public through usage by the public.

3. Procedures
a) Procedures For Acceptance (According To §40-202):

According to §40-202 (2) if a county or highway district
acquires an interest in real property (plat, purchase, gift) for
highway or public right-of-way purposes, the respective
commissioners shall:

e Cause any order or resolution enacted, and deed or other
document establishing an interest in the property for their
highway system purposes to be recorded in the county
records; or

e Cause the official map of the county or highway district
system to be amended as affected by the acceptance of
the highway or public right-of-way.

According to §40-202 (Designation of highways and public
rights-of-way) it is possible to, in a sense, accept some
highways or public rights-of-way through the adoption of an
official highway system map. This is done according to §40-
202 (1). The initial selection of the county highway system
and highway district system may be accomplished in the
following manner:

e The board of county or highway district commissioners
shall cause a map to be prepared showing each highway
and public right-of-way in their jurisdiction; and

e The commissioners shall cause notice to be given of
intention to adopt the map as the official map of that
system, and shall specify the time and place at which all
interested persons may be heard;
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b)

After the hearing, the commissioners shall adopt the
map, with any changes or revisions considered by them
to be advisable in the public interest, as the official map
of the respective highway system.

Procedures For Validation (According To §40-203A):

Section 40-203A does not apply to the validation of any
highway, public street or public right-of-way which is to be
accepted as part of a platted subdivision pursuant to chapter
13, title 50, Idaho Code.

(i)

Petition Or Initiation (According To §40-203A):

According to §40-203A (1) Any resident or property
holder within a county or highway district system,
including the state of Idaho, any of its political
subdivisions, or any federal agency, may petition the
board of commissioners, to initiate public
proceedings. Provided that the petitioner shall pay a
reasonable fee as determined by the commissioners
to cover the cost of the proceedings, or the
commissioners may initiate validation proceedings on
their own resolution, if any of the following conditions
exist:

e If, through omission or defect, doubt exists as to
the legal establishment or evidence of
establishment of a highway or public right-of-way;

e |If the location of the highway or public right-of-way
cannot be accurately determined due to numerous
alterations of the highway or public right-of-way, a
defective survey of the highway, public
right-of-way or adjacent property, or

e loss or destruction of the original survey of the
highways or public rights-of-way; or

e |If the highway or public right-of-way as traveled
and used does not conform to the location of a
highway or public right-of-way described on the
official map or in the public records.

If proceedings for validation of a highway or public
right-of-way are initiated, the commissioners shall
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(ii)

follow the procedure set forth in §40-203, Idaho Code,
and:

May cause the highway or public right-of-way to
be surveyed,;

Shall cause a report to be prepared, including the
survey and any other information required by the
board;

Shall establish a hearing date on the proceedings
for validation;

Public Notice Requirements (According To
§40-203A):

The commissioners shall prepare a public notice
stating their intention to hold a public hearing to
consider validation of a highway or public
right-of-way;

The notice which shall be made available to the
public not later than thirty (30) days prior to any
hearing, and mailed to any person requesting a
copy not more than three (3) working days after
any such request;

The notice shall be published at least two (2) times
if in a weekly newspaper or three (3) times if in a
daily newspaper, the last notice to be published at
least five (5) days and not more than twenty-one
(21) days before the hearing.

At least thirty (30) days prior to the hearing, the
commissioners shall mail notice to owners of land
abutting the portion of the highway or public
right-of-way proposed to be abandoned and
vacated at their addresses as shown on the
county assessor's tax rolls. Note that no highway
or public right-of-way or parts thereof shall be
abandoned and vacated so as to leave any real
property adjoining the highway or public
right-of-way without access to an established
highway or public right-of-way.
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(iii)

Hearing And Decision Requirements
(According To §40-203A):

At the hearing, the commissioners shall consider all
information relating to the proceedings and shall
accept testimony from persons having an interest in
the proposed validation.

e Upon completion of the proceedings, the
commissioners shall determine whether validation
of the highway or public right-of-way is in the
public interest and shall enter an order validating
the highway or public right-of-way as public or
declaring it not to be public.

e When a board of commissioners validates a
highway or public right-of-way, it shall cause the
survey to be recorded in the county records and
shall amend the official map of the county or
highway district system.

e The commissioners shall proceed to determine
and provide just compensation for the removal of
any structure that, prior to creation of the highway
or public right-of-way, encroached upon a highway
or public right-of-way that is the subject of a
validation proceeding, or if such is not practical,
the commissioners may acquire property to alter
the highway or public right-of-way being validated.

From any such decision, any resident or property
holder within a county or highway district system,
including the state of Idaho or any of its subdivisions,
or any agency of the federal government, may appeal
to the district court of the county in which the highway
or public right-of-way is located pursuant to §40-208.
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V. ABANDONMENT AND VACATION OF HIGHWAYS & PUBLIC RIGHTS-OF-
WAY FOR CITIES:

This section of the manual focuses on the provisions outlined in Idaho Code for
cities to follow in the vacation or abandonment of highways and public rights-of-
way. The discussion below will first focus an overview of things to consider prior
to setting-up a hearing.

A. Initial Considerations:

Determine if the highway or public right-of-way is really public. The
laws establishing a public highway or public rights-of-way have
changed several times since Idaho became a territory in 1863 (see
the discussion in Section ).

Determine if you have jurisdiction. Just because the public has
used it and it is in your territory, that doesn't mean you have
jurisdiction. It is not uncommon to find that the road or rights-of-
way were already abandoned, were never accepted into your
system, or belongs to another agency or jurisdiction.

Determine how it became public, this has some bearing on how the
real estate being abandoned or vacated is dealt with at the end of
the process. There are various ways to do this: it can be split 50/50
between the adjoining land owners; returned to the landowner that
originally dedicated it; retained by the local highway jurisdiction;
and some are abandoned out of your highway system but retain
their public status.

Federal Lands Rights-Of-Way (also referred to as RS-2477or 932
roads), typically furnish public access to and across state and
federal lands, if you are not familiar with these rights-of-way see
Section I. The rule of thumb for Federal Lands Rights-Of-Way is
that this process can only abandon and vacate them out of your
highway system, it ends at that point. According to §40-204A they
retain their “public” status, therefore the real estate cannot be titled
to the adjoining property owners (public or private).

Determine if it is within 1 mile of a city, or within a city “area of

impact,” this may indicate who has jurisdiction or that additional
approval or review and comment is necessary.
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B. City Abandonment Or Vacation Procedures:

The following discussion will provide an overview, then general statutory
considerations, followed by the generally used procedures for location of
streets in plats and subdivisions.

1.

Overview for Cities:

Idaho Code allows a city council to abandon and vacate any
highway or public right-of-way (§50-311, and §50-1306A). To
determine which statute to use for vacation determine the location
(is it in a subdivision) and determine if it is platted.

Cities are empowered to annul, vacate or discontinue any street,
avenue, alley or lane, whenever it is deemed expedient for the public
good (§50-311). Section 50-311 states that rights-of-way, easements
and franchise rights of any lot owner or public utility shall not be
impaired by the decision of the city. And, the city council will
determine, according to terms and conditions they set, any damage
that resulted from the vacation. Additionally, this section of Idaho
Code does not empower the city to impose any condition upon
vacation of an ally except for the provision mentioned directly above.

Statutory Considerations:

Idaho Code does not outline any specific petition, public notice,
hearing, or appeal procedures for cities to vacate a road or public
right-of-way not in a subdivision or plat. Therefore the public notice,
hearing, or appeal procedures proceedings should be conducted as
outlined in §50-1306A (see below).

According to §50-311 whenever any street, avenue, alley or lane is
vacated:

e The street, avenue, alley or lane shall revert to the owner of the
adjacent real estate, one-half (1/2) on each side thereof; or

e as the city council deems in the best interests of the adjoining
properties,

e In cities of fifty thousand (50,000) population or more in which a
dedicated alley has not been used as an alley for a period of fifty
(50) years it reverts to the owner of the adjacent real estate, one
half (1/2) on each side thereof.

27 January, 2002





ABANDONMENT AND VACATION OF HIGHWAYS &
PUBLIC RIGHTS-OF-WAY FOR CITIES SECTION V

If you find it necessary to do research on plats, note that according to
§50-1315, none of the provisions of sections 50-1301 through 50-
1325, Idaho Code, shall be construed to require replatting in any case
where plats have been made and recorded in pursuance of any law
in force prior to 1993. And all plats filed for record and not
subsequently vacated are valid, notwithstanding irregularities and
omissions in manner of form of acknowledgment or certificate.
Provided, however that:

e When plats have been accepted and recorded for a period of five
(5) years and said plats include public streets that were never laid
out and constructed to the standards of the appropriate public
highway agency, said public street may be classified as public
right-of-way; and

e Public rights-of-way for vehicular traffic included in plats which
would not conform to current highway standards of the
appropriate public highway agency regarding alignments and
access locations which, if developed, would result in an unsafe
traffic condition, shall be modified or reconfigured in order to meet
current standards before access permits to the public right-of-way
are issued.

According to §50-1306A " Vacation of plats - Procedure" Any person,
persons, firm, association, corporation or other legally recognized
form of business desiring to vacate a plat or any part thereof which is
inside or within one (1) mile of the boundaries of any city must petition
the city council to vacate.

When the platted area lies more than one (1) mile beyond the city
limits the commissioners shall have authority, to grant the vacation,
however, when the platted area lies beyond one (1) mile of the city
limits, but adjacent to a platted area within one (1) mile of the city,
consent of the city council (except in Ada County) of the affected city
shall be necessary in granting any vacation by the county
commissioners (§50-1306A (4) & (6)).

Public highway agencies acquiring real property within a platted
subdivision for highway right-of-way purposes shall be exempt from
the provisions of this section (§50-1306A (8)).

In the case of easements granted for gas, sewer, water, telephone,
cable television, power, drainage, and slope purposes, public notice
of intent to vacate is not required. Vacation of these easements shall
occur upon the recording of the new or amended plat, provided that

28 January, 2002





ABANDONMENT AND VACATION OF HIGHWAYS &
PUBLIC RIGHTS-OF-WAY FOR CITIES SECTION V

all affected easement holders have been notified by certified mail,
return receipt requested, of the proposed vacation and have agreed
to the same in writing (§50-1306A (5)).

Land exclusive of public right-of-way that has been subdivided and
platted in accordance with this Title 50 Chapter 13 need not be
vacated in order to be replatted (§50-1306A (9)).

No vacation of a public street, public right-of-way or any part thereof
having been duly accepted and recorded as part of a plat or
subdivided tract shall take place unless the consent of the adjoining
owners be obtained in writing and delivered to the public highway
agency having jurisdiction (§50-1321).

The public street or public right-of-way may be vacated without such
consent of the owners of the property abutting upon such public
street or public right-of-way if it has not been opened or used by the
public for a period of five (5) years and when such non-consenting
owner or owners have access to their property from some other
public street, public right-of-way or private road (§50-1321).

Before such order of vacation can be entered it must appear to the
satisfaction of the public highway agency that the owner or owners of
the property abutting have been served with notice of the proposed
abandonment in the same manner and for the same time as is now or
may hereafter be provided for the service of the summons in an
action at law (§50-1321).

Note: That according to §50-1325 easements shall be
vacated in the same manner as streets.

3. Procedures for Cities:

a) Petition Or Initiation (According To §50-1306A):
The petition shall:
e Set forth particular circumstances of the requests to
vacate;
e contain a legal description of the platted area or property to
be vacated;
e the names of the persons affected thereby, and
e said petition shall be filed with the city clerk.
b) Public Notice Requirements (According To
§50-1306A):
All publication costs shall be at the expense of the petitioner.
Written notice of public hearing on said petition shall be given:
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e By certified mail with return receipt, at least ten (10) days
prior to the date of public hearing to all property owners
within three hundred (300) feet of the boundaries of the
area described in the petition; and

Note: Section 50-1306A does not require notification
of utilities, however it is recommended. A good
notification process is outlined in §40-203 (see Section

).

e Such notice of public hearing shall also be published once
a week for two (2) successive weeks in the official
newspaper of the city, the last of which shall be not less
than seven (7) days prior to the date of said hearing;

e Provided, however, that in a proceeding as to the vacation
of all or a portion of a cemetery plat where there has been
no interment, or in the case of a cemetery being within
three hundred (300) feet of another plat for which a
vacation is sought, publication of the notice of hearing shall
be the only required notice as to the property owners in the
cemetery.

e When the procedures set forth herein have been fulfilled,
the city council may grant the request to vacate with such
restrictions as they deem necessary in the public interest.

If Vacation Is Granted (According To §50-1320):

If the part vacated is a lot or tract, shall vest in the rightful
owner, who may have the title thereof according to law; or if a
public square or common, the property may vest in the proper
county, or if in a city, the property shall vest in the council for
the use of such city. If the property is vested in the city or
county the proper authorities may sell the same, and make a
title to the purchaser thereof, and appropriate the proceeds
thereof for the benefit of said corporation or county, as the
case may be; or if the same be a street, all right and title
thereto shall be distributed in accordance with §50-311.

Note: That according to §50-1324 "Recording

vacations" that before a vacation of a plat can be
recorded:
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The county treasurer must certify that all taxes due are
paid and such certification is recorded as part of the
records of the vacation. The treasurer shall withhold
the certification only when property taxes are due, but
not paid;

Upon payment of the appropriate fee, the county
recorder shall index and record, in the same manner as
other instruments affecting the title to real property, a
certified copy of each ordinance, resolution or order by
which any lot, tract, public street, public right-of-way,
private road, easement, common, plat or any part
thereof has been vacated; and

Such certification shall be by the officer having custody
of the original document and shall certify that the copy
is a full, true and correct copy of the original. (1994)

4. Appeal Of Decision For Subdivisions Or Plats For Cities:

There are two appeals possible to these proceedings. One, which is
less than clear, addresses both the grant of a vacation and the denial
of the application (§50-1322), the other (§50-1323) addresses only
the final decision to actually vacate. These provisions refer to a
process that appears to no longer be concert with current statutory
law.

a) Section 50-1322 Appeal From Order Granting Or Denying
Application To Vacate For Cities:

Section 50-1322 states that whenever the governing body
shall grant the application, or refuse the application of any
person or persons, made as provided for the vacation of any
lot, tract, street, common, plat or any part thereof; an appeal
may be taken from any act, order or proceeding of the board
made or had pursuant to by any person aggrieved thereby
within twenty (20) days after the first publication or posting of
the statement as required by §31-819, Idaho Code. The
procedure upon such appeal is in all respects the same as
prescribed in §31-1510, §31-1511 and §31-1515, Idaho Code.
Unfortunately, §31-1510, §31-1511 were repealed in 1993,
and §31-1515 was repealed in 1995. Research indicates that
appeal would be to the district court. The most prudent course
of action would be to follow the procedures listed in §50-1323.
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b) Section 50-1323 Limitation Of Actions To Establish
Adverse Rights Or Question Validity Of Vacation For
Cities:

Section 50-1323 states that any person, firm or corporation
can appeal the validity of any action by which any street, plat
or any part thereof, which has been vacated must be:

e Brought within six (6) months after the effective date of this
act (1967); or

e Within six (6) months after a certified copy of the
ordinance, resolution or order of vacation has been filed for
record in the office of the county recorder of the county in
which the affected property is located.
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VL.

ABANDONMENT AND VACATION OF HIGHWAYS & PUBLIC RIGHTS-OF-
WAY FOR COUNTIES AND HIGHWAY DISTRICTS:

This section of the manual focuses on the provisions outlined in Idaho Code for
counties, and highway districts to follow in the vacation or abandonment of
highways and public rights-of-way.

The discussion below will first focus on an overview of things to consider prior to
setting-up a hearing, then the abandonment and vacation procedures for
counties and highway districts.

A. Initial Considerations:

e Determine if the highway or public right-of-way is really public. The
laws establishing a public highway or public rights-of-way have
changed several times since ldaho became a territory in 1863 (see the
discussion in Section ).

e Determine if you have jurisdiction. Just because the public has used it
and it is in your territory, that doesn’t mean you have jurisdiction. It is
not uncommon to find that the road or right-of-way was already
abandoned, was never accepted into your system, or belongs to
another agency or jurisdiction.

e Determine how it became public, this has some bearing on how the
real estate being abandoned or vacated is dealt with at the end of the
process. There are various ways to do this: it can be split 50/50
between the adjoining land owners; returned to the landowner that
originally dedicated it; retained by the local highway jurisdiction; and
some are abandoned out of your highway system but retain their public
status.

e Federal Lands Rights-Of-Way (also referred to as RS-2477, 932),
typically furnish public access to and across state and federal lands, if
you are not familiar with these rights-of-way see Section |. The rule of
thumb for Federal Lands Rights-Of-Way is that this process can only
abandon them out of your highway system, it ends at that point.
According to §40-204A they retain their "public' status, therefore the
real estate cannot be titled to the adjoining property owners (public or
private).

e Determine if it is within 1 mile of a city, or within a city area of impact

this may indicate who has jurisdiction, and if commentary or additional
approval is necessary (§50-1306).
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B. County Or Highway District Abandonment Or Vacation Procedures:

This discussion will focus on the statutory considerations, then the
generally used procedures, followed by procedures for locations in
unincorporated areas, and finally with locations in plats and subdivisions.

1.

Overview For Counties and Highway Districts:

Various statutes in Idaho Code direct or allow a board of county or
highway district commissioners to abandon and vacate any
highway or public right-of-way (§40-604 (4), §40-1310 (3)).
Commissioners can abandon or vacate highways or public rights-
of-way in their own system, those in unincorporated areas, those in
cities not exercising their corporate functions, and those in cities
without a functioning street department.

Statutory Considerations Counties and Highway Districts:

Generally, if commissioners are petitioned or they themselves
initiate the process to abandon and vacate any highway or public
right-of-way, they use the procedures in §40-203. However, the
procedures listed in §40-203 would not be used for platted locations
or subdivisions outside of cities.

The commissioners are responsible for locations in cities without a
“functioning street department” (§50-1330). So, if the location is
within a city without a functioning street department (defined in §50-
1301(2)), note that some of the provisions are different than those
in §40-203, these are indicated in the discussion.

They can also be petitioned, according to §50-1317, for locations in
unincorporated areas, in cities not exercising their corporate
functions, or not interested in any platted and subdivided tract or
acreage outside the limits of any incorporated city. Note that some
of the provisions are different than those in §40-203, these are
indicated in the discussion.

An important criterion to remember that in a vacation proceeding
consent of the city council is necessary prior to granting the
request, depending on location. If the location is within, or adjacent
to a platted area that is within 1 mile of a city, or within the
established city/county area of impact, consent is required (§50-
1330).
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Until abandonment is authorized by the commissioners, public use
of the highway or public right-of-way may not be restricted or
impeded by encroachment or installation of any obstruction
restricting public use, or by the installation of signs or notices that
might tend to restrict or prohibit public use.

No highway or public right-of-way or parts thereof shall be
abandoned and vacated so as to leave any real property adjoining
the highway or public right-of-way without access to an established
highway or public right-of-way.

If the commissioners determine that the parcel to be abandoned
and vacated has a fair market value of twenty-five hundred dollars
($2,500) or more, a charge may be imposed upon the acquiring
entity (not in excess of the fair market value), as a condition of the
abandonment and vacation. However, no such charge shall be
imposed on the landowner that originally dedicated the parcel to the
public for use as a highway or public right-of-way.

Rights-of-way or easements may be reserved for the continued use
of existing sewer, gas, water, or similar pipelines and
appurtenances, or other underground facilities, as defined in
§55-2202, Idaho Code, for ditches or canals; for electric, telephone,
similar lines and appurtenances.

Note also that a highway abandoned and vacated may be
reclassified as a public right-of-way (§40-203 (4)).

If you find it necessary to do research on plats, note that according to
§50-1315, none of the provisions of sections 50-1301 through 50-
1325, Idaho Code, shall be construed to require replatting in any case
where plats have been made and recorded in pursuance of any law
in force prior to 1993. And all plats filed for record and not
subsequently vacated are valid, notwithstanding irregularities and
omissions in manner of form of acknowledgment or certificate.
Provided, however that:

e When plats have been accepted and recorded for a period of five
(5) years and said plats include public streets that were never laid
out and constructed to the standards of the appropriate public
highway agency, said public street may be classified as public
right-of-way; and

e Public rights of way for vehicular traffic included in plats which
would not conform to current highway standards of the
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appropriate public highway agency regarding alignments and
access locations which, if developed, would result in an unsafe
traffic condition, shall be modified or reconfigured in order to meet
current standards before access permits to the public right-of-way
are issued.

Note: That according to §50-1325 easements shall be
vacated in the same manner as streets.

3. Procedures For Counties and Highway Districts:

a)

b)

Petition Or Initiation (According To §40-203):

For procedures for locations in unincorporated areas and
cities not exercising their corporate functions, or for locations
subdivision or plats, vacation of highways or public rights-of-
way see the discussion below in items 4 or 5.

e The commissioners may by resolution declare their
intention to abandon and vacate any highway or public
right-of-way considered no longer to be in the public
interest; or

e Any resident, or property holder, within a county or
highway district system including the state of Idaho, any
of its subdivisions, or any agency of the federal
government may petition the respective commissioners
for abandonment and vacation of any highway or public
right-of-way within their highway system. Note that the
petitioner shall pay a reasonable fee as determined by
the commissioners to cover the cost of the proceedings.

If either of these two actions occurs the commissioners shall
establish a hearing date or dates on the proposed
abandonment and vacation.

Public Notice Requirements (According To §40-203):

For procedures for public notification of locations in
unincorporated areas and cities not exercising their
corporate functions, or for locations subdivision or plats,
vacation of highways or public rights-of-way see the
discussion below in items 4 or 5.

e The commissioners shall prepare a public notice stating
their intention to hold a public hearing to consider the
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proposed abandonment and vacation of a highway or
public right-of-way;

e The notice which shall be made available to the public
not later than thirty (30) days prior to any hearing, and
mailed to any person requesting a copy not more than
three (3) working days after any such request;

e The notice shall be published at least two (2) times if in a
weekly newspaper or three (3) times if in a daily
newspaper, the last notice to be published at least five
(5) days and not more than twenty-one (21) days before
the hearing.

e At least thirty (30) days prior to the hearing, the
commissioners shall mail notice to owners of land
abutting the portion of the highway or public right-of-way
proposed to be abandoned and vacated at their
addresses as shown on the county assessor's tax rolls.
Note that no highway or public right-of-way or parts
thereof shall be abandoned and vacated so as to leave
any real property adjoining the highway or public
right-of-way without access to an established highway or
public right-of-way.

e At least thirty (30) days prior to any hearing scheduled
by the commissioner to consider abandonment and
vacation of any highway or public right-of-way, the
commissioners shall mail notice by United States mail to
owners and operators of an underground facility, as
defined in §55-2202, Idaho Code, that lies within the
highway or public right-of-way. Note that in the event of
abandonment and vacation, rights-of-way or easements
may be reserved for the continued use of existing sewer,
gas, water, or similar pipelines and appurtenances, or
other underground facilities, as defined in §55-2202,
Idaho Code, for ditches or canals; for electric, telephone,
similar lines and appurtenances.

Hearing And Decision Requirements (According
To §40-203):

For procedures for hearings for locations subdivision or

plats, vacation of highways or public rights-of-way see the
discussion below in item 5c.
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At the hearing, the commissioners shall accept all
information relating to the proceedings from any person,
including the state of Idaho or any of its subdivisions, or any
agency of the federal government, may appear and give
testimony for or against abandonment;

After completion of the proceedings and consideration of all
related information, the commissioners shall decide whether
the abandonment and vacation of the highway or public
right-of-way is in the public interest. The decision shall be
written and shall be supported by findings of fact and
conclusions of law.

The commissioners shall cause any order or resolution to be
recorded in the county records and the official map of the
highway system to be amended as affected by the
abandonment and vacation.

The decision may be appealed to the district court of the
county (in which the highway or public right-of-way is
located) by a resident or property holder within the county or
highway district system, including the state of Idaho or any of
its subdivisions or any agency of the federal government
pursuant to §40-208, Idaho Code.

4. Procedures For Abandonment And Vacation In Unincorporated
Areas And Cities Not Exercising Their Corporate Functions:

a)

Petition procedures for Unincorporated Areas
(according to §50-1317)

According to §50-1317 if an individual, firm, association or

corporation petitions the board of county commissioners of

the county or highway district the petition must:

o set forth the particular circumstances of the case;

e give a distinct description of the property to be vacated
and the names of the persons to be particularly affected

thereby; and

e the petition shall be filed with the appropriate county or
highway district clerk and
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b)

e public notice of the petition shall be given for 30 days.

Public Notice Requirements For Unincorporated Areas
(According to §50-1317)

Written notice of the petition shall be given for a period of
thirty (30) days; and

e contains a description of the property to be vacated;

e posted in three (3) public or conspicuous places in said
city, and also within the limits of said platted acreage, or
in the event such property is located within a county in
which there is published a newspaper, as defined by law;

e such notice shall also be published in such newspaper,
once a week for two (2) successive weeks.

5. Procedures For Abandonment and Vacation In For Plats And
Subdivisions.

Public Notification And Petition Or Initiation For Plats And
Subdivisions (According to §50-1317):

a)

b)

Petition:

e Written notice of the petition shall be given for a period of
thirty (30) days, which contains a description of the
property to be vacated;

Public Notice:

e posted in three (3) public or conspicuous places in said
city, and also within the limits of said platted acreage, or
in the event such property is located within a county in
which there is published a newspaper, as defined by law;

e such notice shall also be published in such newspaper,
once a week for two (2) successive weeks.

Hearing Procedure For Vacations in Plats Or
Subdivisions:

In_the absence of opposition to such petition or application
within the said thirty (30) day period, the commissioners shall
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vacate the same, with such restrictions as they may deem
reasonable and for the public good (§50-1318).

If there is opposition, the application shall be heard by the
appropriate commissioners at a time fixed by said board (§50-
1319). During the hearing the commissioners may proceed to
hear and determine upon said application, and may if in their
opinion justice requires it, grant the prayer of the petition, in
whole or in part if the following exists:

The person or persons objecting consents to the vacation, or

If the petitioner produces a petition, consenting to the vacation,
of two-thirds (2/3) of the property holders of lawful age in said
town, or owning two-thirds (2/3) of the tracts in such platted
and subdivided acreage.

No vacation of a public street, public right-of-way or any part
thereof having been duly accepted and recorded as part of a
plat or subdivided tract shall take place unless the consent of
the adjoining owners be obtained in writing and delivered to
the public highway agency having jurisdiction (§50-1321).

The public street or public right-of-way may be vacated without
such consent of the owners of the property abutting upon such
public street or public right-of-way it has not been opened or
used by the public for a period of five (5) years and when such
non-consenting owner or owners have access to their property
from some other public street, public right-of-way or private
road (§50-1321).

Before such order of vacation can be entered it must appear to
the satisfaction of the public highway agency that the owner or
owners of the property abutting have been served with notice
of the proposed abandonment or vacation in the same manner
and for the same time as is now or may hereafter be provided
for the service of the summons in an action of law (§50-1321);
and

Any vacation of lands within one (1) mile of a city shall require
notification and consent of the city (§50-1321).
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d)

If Vacation Is Granted (According to §50-1320):

If the part vacated is a lot or tract, shall vest in the rightful
owner, who may have the title thereof according to law; or if a
public square or common, the property may vest in the proper
county, or if in a city, the property shall vest in the council for
the use of such city. If the property is vested in the city or
county the proper authorities may sell the same, and make a
title to the purchaser thereof, and appropriate the proceeds
thereof for the benefit of said corporation or county, as the
case may be; or if the same be a street, all right and title
thereto shall be distributed in accordance with section §50-
311.

Note: That according to §50-1324 " Recording
vacations" that before a vacation of a plat can be
recorded:

The county treasurer must certify that all taxes due are
paid and such certification is recorded as part of the
records of the vacation. The treasurer shall withhold
the certification only when property taxes are due, but
not paid;

Upon payment of the appropriate fee, the county
recorder shall index and record, in the same manner as
other instruments affecting the title to real property, a
certified copy of each ordinance, resolution or order by
which any lot, tract, public street, public right-of-way,
private road, easement, common, plat or any part
thereof has been vacated; and

Such certification shall be by the officer having custody
of the original document and shall certify that the copy
is a full, true and correct copy of the original. (1994)

6. Appeal Of Decision For Subdivisions Or Plats:

There are two appeals possible to these proceedings. One, which is
less than clear, addresses both the grant of a vacation and the denial
of the application (§50-1322), the other (§50-1323) addresses only
the final decision to actually vacate. These provisions refer to a
process that appears to no longer be in concert with statutory law.
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a)

b)

Section 50-1322 Appeal From Order Granting Or Denying
Application To Vacate:

Section 50-1322 states that whenever the governing body
shall grant the application, or refuse the application of any
person or persons, made as provided for the vacation of any
lot, tract, street, common, plat or any part thereof; an appeal
may be taken from any act, order or proceeding of the board
made or had pursuant to by any person aggrieved thereby
within twenty (20) days after the first publication or posting of
the statement as required by §31-819, Idaho Code. The
procedure upon such appeal is in all respects the same as
prescribed in §31-1510, §31-1511 and §31-1515, Idaho Code.
Unfortunately, §31-1510, §31-1511 were repealed in 1993,
and §31-1515 was repealed in 1995. Research indicates that
appeal would be to the district court. The most prudent course
of action would be to follow the procedures listed in §50-1323.

Section 50-1323 Limitation Of Actions To Establish
Adverse Rights Or Question Validity Of Vacation:

Section 50-1323 states that any person, firm or corporation
can appeal the validity of any action by which any street, plat
or any part thereof, which has been vacated must be:

e Brought within six (6) months after the effective date of this
act (1967); or

e Within six (6) months after a certified copy of the
ordinance, resolution or order of vacation has been filed for
record in the office of the county recorder of the county in
which the affected property is located.

Note: The difference between this provision and the
28-day limit on filing an appeal according to §40-208.
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